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(i) 
STATEMENT OF CUESTIONS PRESENTED 


The parties, by stipulation, have agreed that the following issues 
are presented by this case:* 


(1) Whether the Commission has the statutory authority 
to authorize an experimental television broadcast system 


which requires direct payment of fees from the public. 


(2) Whether the Commission was arbitrary and capri- 
cious in finding that the Intervenor has met the conditions 
set forth ia the Commission's First and Third Reports (in 


re Subscription Television Service). 


(3) Whether, even if the Commission was correct in 
concluding that the Intervenor met the conditions set forth 
in the First and Third Reports, its proposed experiment will = 
provide the Commission with information which will be help- 
ful or necessary to reach a meaningful decision as to whether 
pay television should be operated on a permanent basis. 


(4) Whether the Commission was arbitrary and capri- 
cious in finding and concluding that the contractual arrange- 
ments between RKO Phonevision Company, Zenith Radio 
Corporation and Teco, Inc. would not impair the free exer- 
cise by Intervenor of its broadcast licensee responsibilities. 


(5) Whether the Commission erred in granting Inter- 
venor's application based upon the evidence which it had 


before it as to Intervenor's programming plans. 


(6) Whether the Commission erred in finding and con- 
cluding that Intervenor's proposed programming plans will 
serve the public interest. 


i The Stipulation also provided that the parties do not concede the correctness 
of any factual or legal premises which may be implicit in the formulation of the 
questions. The Prehearing Stipulation also included the following issue: 'Whether 
the Commission erred in finding and concluding that Intervenor was qualified to 
conduct, as a licensee, the proposed experiment." The Appellants no longer urge 
this question as a basis for a reversal of the Commission's Decision here under 
review. 
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ARGUMENT So ie one ee Pa dares 


I. The Commission Does Not Have the Statutory 
Power to Authorize a Television Broadcast 
System Which Requires the Direct Payment 
Of Fees fromthe Public . . . - 


A. The Nature of Pay Television . 


B. The Commission's Interpretation of the 
Communications Act and. Its Powers 
Under It . ; - . 5 


C. The Commission's Determination nineeesne 
Its Statutory Authority Was Erroneous . 
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Arrangements Between the Intervenor, Zenith and | 
Teco would Not Impair the Free Exercise by the 
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I. The Commission Made the Grant Without 
Ever Knowing What Programs Intervenor 
Would, In Fact, Telecast . C . 


. The Commission Erred in Finding and 
Concluding that the Intervenor's Proposed 
Programming Plans Would Serve the Public 
Interest A c . - . . : . 
Even If, Under the Commission's Interpretation, 
All the Conditions of the Third Report Were Met, 
The Hartford Trial Will Not Provide Information 
Which is Either Helpful or Necessary in Determining 


Whether Pay Television Should be Authorized as a 
Permanent Medium . « c “ . . 
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BRIEF FOR APPELLANTS 


1 
JURISDICTIONAL STATEMENT 


This is a consolidated proceeding arising from an Appeal pursuant 
to Section 402(b) of the Communications Act of 1934, as amended (47 
U.S.C. 402(b) ) and a Petition for Review pursuant to Section 402(a) of the 
Act (47 U.S.C. 402(a)) by Connecticut Committee Against Pay TV, Stanley 
Warner Management Company, Loew's, Inc., Connecticut Theatres, Man- 
chester Drive-In Theatre Corporation, and Out-Door Theatres Corpora- 
tion (hereinafter referred to as Appellants). Both the Appeal and the 
Petition seek review of a Report, Decision and Order* of the Federal 
Communications Commission which granted the application of Intervenor, 
RKO Phonevision Company, for authority to conduct a three year trial 
operation of the Zenith Radio Corporation Phonevision System at Hartford, 
Connecticut.? ! 


STATEMENT OF THE CASE 


A. Background of the Present Controversy 
From their beginnings, American radio and television have been 
free to the public. The listening and viewing audiences, after purchasing 
their sets, incur no direct additional charges for receiving programs 
broadcast through the air. This economic phenomenon has been accom- 
plished by the support that these media receive from American adver- 
tisers.? It was in this context that the regulation of broadcasting by the 


2 Matter of Application of Hartford Phonevision Co., 30 F.C.C. 301 (Docket No. 
13814, adopted February 3, 1961) (hereinafter referred to as "Decision"). During 
the pendency of this proceeding, Intervenor changed its corporate name from Hart- 
ford Phonevision Company to RKO Phonevision Company. 


2 Appellants believe that the cause is properly cognizable under Section 402(b)(6) 
since the Commission's action in this case is essentially the granting of a license. 
The Petition for Review was filed under Section 402(a) in an abundance of caution 
since the Commission never specifically stated it was granting a "station license." 
If this Court decides that Section 402(b) is the proper Section, the Petition for Re- 
view will, of course, be dismissed. 


= The distinction between American broadcasting and that of foreign countries 
was recognized in the early Congressional debates on the Communications Act of 
1927 (See 67 Cong. Rec. 5490-1, 12335) and has been extolled as recently as 
(continued on following page) 


2 


Government began and it was in this context that the broadcasting indus- 
try produced the great strides which we now accept as commonplace. 


In 1955, the Federal Communications Commission (hereinafter 
referred to as "Commission" or "F.C.C."), in response to petitions by a 
number of pay television proponents seeking permanent authorization 
for their systems, instituted a Notice of Proposed Rule Making* which 
sought comments on a number of issues including the question of whether 
the Commission had the power to authorize pay television operations and, 
assuming such power existed, whether such operations would be in the 
public interest. 


The Commission thereafter issued its First Report on pay-tele- 


vision” which (a) concluded that the Commission had the power to author- 


ize pay television operations under the present Act, and (b) provided for 
the consideration of applications for a "trial" of pay television under 
certain conditions. The First Report would have allowed trial operations 
of any pay television system in any of 20 major markets which presently 
receive at least four television services. No one system, however, would 
have been permitted in more than three markets (First Report, para. 63, 
16 R.R. at 1524). 


3 (continued from preceding page) 
June 28, 1961 by Commissioner Frederick W. Ford when he said, "Unlike the sys- 
tem of broadcasting developed in many countries, the American system of broad- 
casting has its foundation solidly on the free competitive enterprise system. 
Commercial advertising is one of the fundamental and necessary ingredients of 
this system. It is through the millions of dollars spent each year in advertising 
that the hundreds of radio and television stations in the United States have been 
constructed and maintained as profitable institutions; institutions which serve to 
amuse, entertain and inform the American people to a far greater extent perhaps 
than any other country in the world." See Address by Commissioner Ford before 
the Advertising Association of the West, FCC Release, Mimeo No. 6968. 


fe Matter of Subscription Television Service, FCC 55-165 (Docket No. 11279, 
Feb. 10, 1955). 


5 Matter of Subscription Television Service, First Report, 16 R.R. 1509 
(Oct. 17, 1957) (hereinafter referred to as "First Report"). 
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The issuance of the First Report stirred critical commént. The 
House Committee on Interstate and Foreign Commerce held hearings on 
the Report and eventually adopted a Resolution stating that until the Com- 
munications Act was specifically amended to grant the Commission power 
to authorize pay television operations, no such action should be under- 
taken. The basis of Congressional apprehension was that such trial 
operations and the consequent investment of large sums of money in pay 
television systems by their promoters and by the public would virtually 
establish pay television as a fait accompli without specific Congressional 
approval.° In response to these fears the Commission issued its Second 
Report on pay television operations which withheld the processing of 
applications filed under the First Report until the expiration of the 85th 


Congress.” This policy was voluntarily continued by the Commission 


until the end of the 86th Congress. 


Upon the expiration of the 86th Congress, the Commission re- 
evaluated the controversy and issued its Third Report.® That report re- 
adopted and reaffirmed virtually all the conditions for trial operations 
set out in the First Report with two critical additions: (a) the public 
would not be forced to "purchase" any special receiving equipment and 
(b) the trial would be limited to any one of the 20 major markets which 
receive four television stations. Authorization would be limited to one 
system per market and one market per system (Third Report, par. 8, 

16 R.R. 1540 b). The Commission stated that when "sufficient and mean- 
ingful'data became available, it would hold public hearings to decide 

e See Remarks of Congressman Oren Harris, Chairman of the House Interstate 
and Foreign Commerce Committee,105 Cong. Rec. 4812.. In addition, numerous 
bills have been introduced in Congress which would have prohibited the Commis- 
sion from authorizing pay television operations. See, e.g., H.R. 586, 85th Cong. 
1st Sess. (1957); H.-R. 166, 86th Cong. 1st Sess. (1959); H.R. 68, 86th Cong. lst 


Sess. (1959); H.R. 3020, 86th Cong. 1st Sess. (1961); S. 2268, 86th Cong. 1st Sess. 
(1957); S. 591, 86th Cong. 1st Sess. (1959). 


a Matter of Subscription Television Service, Second Report, 16 R.R. 1539 
(Feb. 27, 1958). 


$ Matter of Subscription Television Service, Third Report, 16 R.R. 1540a 
(Mar. 24, 1959) (hereinafter referred to as "Third Report"). 
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whether pay television should be permanently authorized. (Third Report, 
par. 92, 16 R.R. 1533) 


B. The Conditions of the Third Report 


The majority of the conditions set forth in the First Report and re- 
adopted in the Third Report concern themselves mainly with the mechan- 
ics of the test rather than with operational safeguards. Thus, certain of 
the conditions concerned the market in which the tests were to be con- 
ducted, others set out the engineering requirements which the system 
must meet,” others stated the information which must be included in the 
application for such operation, and others were concerned with pointing 


out the specific Commission Rules which must be followed. 10 


The significant operational conditions, and the ones which apparently 
represented the Commission's attempt to protect the public and to limit 
the scope of the trial, were as follows: 


(a) Trial authorizations would be limited to three years and 
would not be renewable as such. However, if at the end of 
the three-year period the Commission felt that additional 
time was required to gather more information, it would ac- 
cept applications for continuation of the trial. (Third Report, 
par. 27, 16 R.R. 1540 g). 


(b) The public would not be forced to "purchase" any special 
equipment.’ (Third Report, par. 6, 16 R.R. 1540 b). 


(c) No particular station would be allowed to become the 
exclusive system outlet in the area. (Third Report, par. 19, 
16 R.R. 1540 e). 


(d) The licensee must retain full freedom to make a free 
choice among programs to be presented and must retain the 
freedom to make the ultimate choice of rates to be charged. 
(Third Report, par. 20-22, 16 R.R. 1540 e). 


° There is no question on this appeal that the market and engineering require- 
ments of the Third Report have been met. 


aS All of the present rules governing free television were stated by the Commis- 
sion to be applicable to pay television operations unless specifically waived (Third 
Report, par. 31, 16 R.R. at 1540 h). 
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(e) The authorization could not be revoked without the 
procedural safeguards accorded existing licensees, except 
that in the event the system violated the electrical inter-~ 
ference provisions of the Third Report, the trial could be 
suspended merely upon notice of the grantee to this effect. 
(Third Report, par. 26, 16 RR. 1540 f). 


C. The Phonevision System 


After the Commission issued its Third Report, Intervenor pur- 
chased the assets of Television Station WHCT in Hartford, Connecticut, 
and applied for authority to utilize that station for a pay television trial 
under the terms of the Third Report. The Intervenor's system will 


operate as follows: 


Intervenor, as the actual broadcast licensee of WHCT, will use the 


Zenith Radio Corporation "Phonevision" system. 11 tt proposes to broad- 
cast a scrambled signal—for some 40 of its 70 broadcast hours during 
prime television time 12 _ over the frequency assigned to WHCT which 
signal cannot be received by the ordinary television receiver. In order 
to render the scrambled signal intelligible, a subscriber must attach a 
decoding unit to his set and must tune the decoder to a code number 
which corresponds to the code number of the transmitted signal. 


In order to avail himself of this pay-TV service, a subscriber 
must pay three separate and distinct charges. He must bear the cost of 
installation of the decoders, which was estimated by the Intervenor to be 
between $7.50 and $10.00. In addition, he will be charged a weekly 


a RKO Phonevision Company is a wholly owned subsidiary of RKO General, Inc. 
The latter, in turn, is the franchise holder of Zenith's Phonevision system for the 
Hartford area. Zenith is the holder of the patents covering the pay television sys- 
tem equipment and will directly supply the decoders. (Decision, p. 6, par. 11, 

30 F.C.C. 306) An entity known as Teco, Inc. has been granted licenses by Zenith 
to distribute Zenith's encoding equipment to Intervenor, and will also aid in the 
procurement of programming for the Hartford operation. The Commission found 
that "substantial identity of ownership and interest in [Zenith and Teco]" exists 
(Ibid.). 

we These hours are 7:30 through 11:00 p.m. every day, 5:30 through 6:30 p.m. 
Monday through Friday, 2:00 p.m. through 6:30 p.m. Saturdays, and 2:00 p.m. 
through 5:30 p.m. Sundays. 
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rental fee of up to $.75 and, of course, he will have to pay for each pro- 
gram separately. This latter charge will vary from between $.25 to 
$3.50. Intervenor expects that the majority of programs will fall within 
a price range of $.75 to $1.50. Intervenor contemplates'a maximum of 
50,000 subscribers. (See Decision, p. 4, par. 6, 8, 30 F.C.C. 304, 305). 


Intervenor promised that its programming fare would consist 
primarily of first run movies which may be supplemented by such "box 
office" attractions as legitimate theatre, opera, ballet and concert per- 
formances (Id. at pp. 8-9, 30 F.C.C. 307-08). A "box office" attraction 
is one which, in the opinion of Intervenor, would command the payment 
of a fee from the public if produced outside of television and/or is not 
now available to free television viewers. The Intervenor admitted, how- 
ever, and the Commission's Decision recognized (Id. at p. 10, par. 18, 
Id. at 308), that Intervenor would offer programs which met its definition 
of "box office” attraction even though such programs became available to 
it at prices which would render it feasible for sponsorship by commercial 
advertisers over free television. Intervenor has no firm or even con- 
tingent commitments for any of its proposed programming and, at the 
time of the hearings, there were no negotiations seeking such commit- 
ments (Tr. 121-122). None of the programs will be presented in color. 


D. The Commission's Report, Decision and Order 


After reviewing Intervenor's application, the Commission deter- 
mined that it could not be granted without a hearing’* and ordered a 
hearing before the Commission en banc on a number of specified issues: 
(1) whether the application met the conditions of the Third Report; (2) 
whether it would adversely affect free television in the Hartford area; 
(3) whether the trial operation would deprive Hartford viewers of tele- 


vision service which might otherwise be expected to be available; 


zs Hearing Order, Matter of Application of Hartford Phonevision Company, 
par. 12 (Docket No. 13814, Sept. 29, 1960; Rec. 206-17). 
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(4) whether the licensee would, in fact, retain the power to carry out its 
public service responsibilities with regard to retaining the ultimate deci- 
sion regarding programs to be presented and the fees to be charged for 
such programs; and (5) a penultimate issue as to whether the test would 
be in the public interest, convenience or necessity. Ina subsequent order 
clarifying its Hearing Order, the Commission made clear that the issues, 
as specified, provided "for the adduction of sufficient evidence concerning 
programming to enable us to render a meaningful decision with respect to 


the proposed trial operation." 4 


The Commission thereafter held hearings on Intervenor's applica- 
tion; Appellants herein were designated as parties. 


After appropriate pleadings were filed by Appellants, Intervenor and 
the Commission's Broadcast Bureau, the Commission issued its Report, 
Decision and Order which concluded that the operation should be authorized. 


Under the first hearing issue, the Commission concluded that the 
technical and mechanical conditions of the Third Report had been met 
(Decision, p. 12, par. 3, 30 F.C.C. 310). 


The Commission also concluded that Intervenor's proposal did not 
violate the condition which forbade the "purchase" of decoders by sub- 
scribers; it did this by interpreting the condition to preclude only an out- 


right purchase of decoding units by subscribers but not precluding a rental 
arrangement—despite the fact that the projected "rental" would approxi- 
mately equal the identical amount the subscriber would have to pay if he 
purchased the set outright.2> (Id. at pp. 12-13, par. 4, 30 F.C.C. 311) 


In passing upon the condition which stated that the licensee must 
retain the ultimate decision regarding program choices and program 


ae Memorandum Opinion and Order, FCC 60-1251 (Docket No. 13814, Oct. 21, 1960). 
This Order was rendered in response to a petition filed by the Appellants herein 
which requested clarification of the issues so as to make clear that the Commission 
would consider the nature of the programs to be presented by Intervenor; Rec. 352. 


ike According to Intervenor's estimate, the decoder would cost it $125 (Tr. 544). 
The $.75 per week rental charge will equal $117 over the three-year test period. 


8 


charges, the Commission held this condition to be met; it did this by rely- 
ing upon the general self-serving and conclusionary contractual arrange- 
ments among Intervenor, Zenith and Teco. The Commission did agree, 
however, that Teco and Zenith's “activity and influence in the programming 
and determination-of-charges area would deserve close scrutiny during the 
trial operation" (Decision, pp. 14-15, par. 6, 30 F.C.C. 312-13). 


In resolving Issues 2 and 3—the effect which the trial would have on 
free television in the Hartford area and whether it would deprive Hartford 
viewers of television service which might otherwise be available—the Com- 
mission acknowledged that "to some extent” these questions could not be 
resolved prior to the actual trial (Id. at p. 12, par. 2, 30 F.C.C. 310). The 
Commission did conclude that though some programming would unques- 
tionably be lost to the free viewing audience in Hartford, most of the con- 
ventional programs had counterparts "at some time" on other area sta- 
tions (Id. at p. 16, par. 9, 30 F.C.C. 313). In addition, the Commission 
thought it "reasonable to assume that the bulk of the subscribing public 
would be unlikely to pay directly for programs of a type generally available 
without charge" (Id. at pp. 16-17, par. 10-11, 30 F.C.C. 314). The Commis- 
sion also considered the question of the impact which the pay system would 
have in diverting audience from the free Hartford stations and concluded, 
in effect, that predictions in this area were "very difficult" to make prior 
to the test itself (Id. at p. 17, par. 12, 30 F.C.C. at 315). However, the 
Commission ultimately concluded that adverse effects on the conventional 
television services cannot be expected to occur (Id. at p. 25, 30 F.C.C. at 
321).1© The Commission also cited the fact that no television station in 
Hartford sought to intervene in the instant hearing, which--in the Commis- 
sion's view—apparently reflected the feeling of those stations that no ad- 
verse economic impact would be felt. The National Association of Broad- 
casters appeared and testified against a grant of the application.” 


Having thus determined the issues in favor of Intervenor, the Com- 
mission concluded that Intervenor's application for trial operations should 
be granted. 


16 In its discussion of the matter, the Commission pointed out that, on the basis of 
Intervenor's anticipation of program revenues, the subscribers would only view pay 
television programming a few hours a week and that the film nature of the programs 
indicated this viewing was at least as likely to replace theatre-going as conventional 
television viewing (Decision, p. 18, par. 13, 30 F.C.C. 315). The Commission also 
indicated that all the subscribers may not view the programs at one time. 


17 oy. 457 et seq. 
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STATUTES AND REGULATIONS INVOLVED 


The text of relevant portions of the Communications Act of 1934, 
as amended, 47 U.S.C. 151, et seq., and the pertinent Rules and Regula- 
tions of the Commission are set forth in the Appendix, infra. 


STATEMENT OF POINTS 


I. The Commission does not have the statutory power to authorize 
a television broadcast system which requires the direct payment of fees 
from the public. | 


Ul. The Commission was arbitrary and capricious in finding that the 
Intervenor has met the conditions set forth in the First and Third Reports. 


A. The Commission erred in finding and concluding that 
subscribers would not have to "purchase" special decoding 
equipment. 


B. The Commission was arbitrary and capricious in finding 
and concluding that the contractual arrangements between 
the Intervenor, Zenith and Teco would not impair the free 
exercise by the Intervenor of its broadcast license 
responsibilities. 


Il. The Commission made the grant without ever knowing what pro- 


grams the Intervenor would, in fact, telecast. 


IV. The Commission erred in finding and concluding that the Inter- 
venor's proposed programming plans would serve the public interest. 


v. Even if, under the Commission's interpretation, all the conditions 
of the Third Report were met, the Hartford trial will not provide informa- 
tion which is either helpful or necessary in determining whether pay 
television should be authorized as a permanent medium. 


10 
SUMMARY OF ARGUMENT 


The Commission's Report, Decision and Order granting Intervenor's 
application for authority to operate a pay television system at Hartford, 
Connecticut, must be reversed for at least three reasons. First, the Com- 
mission was incorrect in concluding that it possesses the statutory power 
to authorize pay television operations. A system which demands direct 
payments from the public to the broadcast licensee in order to receive 
programs broadcast over public facilities (the airwaves) was never en- 
visioned by Congress when it established the Commission and no specific 
delegation of such power can be found in the Communications Act. More- 
over, it establishes, for the first time, a direct financial relationship 
between the broadcaster and the public without any concomitant rate regu- 
lation and the Commission is deprived of the power to protect the public 
from gouging. Finally, it threatens grave and serious injury to the free 
system of broadcasting through the siphoning of programs and program 
talent to the pay operation. The Commission cannot allow such a drastic 
change in the nature of broadcasting without first having gained permission 
from Congress. 


Secondly, the Commission was arbitrary and capricious in determin- 
ing that the conditions set down in the Commission's Third Report were 
met by the Intervenor. The Third Report specifically stated that (1) sub- 
scribers would not be required to "purchase" decoders; (2) that the pay 
television licensee must solely retain the ultimate decision regarding 
programs to be presented and fees to be charged; and (3) that in order to 
gain operating authority, the licensee must present sufficient evidence 
regarding programming so as to allow the Commission meaningful in- 


formation on that aspect of the operation. Intervenor's plan to "rent" 


decoders at a rate which will return to it at the end of the three-year 
period its full cost for decoders accomplishes through indirection what 

the Third Report specifically forbids. Similarly, the evidence adduced at 
the hearing demonstrates that Intervenor will not retain the ultimate deci- 
sion regarding program selection and program charges. Lastly, Intervenor 
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presented no meaningful evidence upon which the Commission could have 
made a determination regarding the programs to be presented. More- 
over, even if the programming plans were to be deemed sufficient, the 
Commission was incorrect in finding that the nature of the programs to 
be presented, mostly motion picture films, warrant the vast expenditure 


which the public must make in the establishment of the system. 


Finally, it is plain that the test is too limited to supply the Com- 
mission with information which is either helpful or necessary in deter- 
mining whether pay television should be authorized on a permanent basis. 
On the contrary, establishment of trial operations such as the one author- 
ized in Hartford will present the Commission with a fait accomp li which 
will render any later determination inevitable. 


ARGUMENT 
I 


THE COMMISSION DOES NOT HAVE THE STATUTORY 

POWER TO AUTHORIZE A TELEVISION BROADCAST 

SYSTEM WHICH REQUIRES THE DIRECT PAYMENT OF 

FEES FROM THE PUBLIC 

It is axiomatic, of course, that action by an administrative agency 

which surpasses the statutory power given to it by Congress is null and 
void. See, e.g., Dlinois Central R.R. Co. v. Public Utilities Commission 
of Illinois, 245 U.S. 493. we The threshold question, therefore, in this 
case, is whether the Commission possesses the power to license the use 
of broadcast frequencies for pay television operations. The Commission 
first concluded that it had such authority in its Notice of Further Pro- 
ceedings prior to the issuance of its First Report, and in the First Re- 


port set out the reasons which it contended supported that conclusion 


18 of Sec. 9a) of the Administrative Procedure Act (5 U.S.C. 1008) which 
states ''No .. - substantive rule or order [shall] be issued except within jurisdic- 
tion delegated to the agency and as authorized by law." 
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(First Report, par. 20-44, 16 R.R. 1514-20). Appellants submit that the 
Communications Act does not grant the Commission this power. 


A. The Nature of Pay Television 


It is important to note, at the outset, that a system which demands 
direct payment of fees by the public in order to receive programs broad- 
cast on publicly controlled broadcast facilities represents a major and a 
drastic change in the nature of American broadcasting. Prior to the 
proposed operation, broadcasting has been solely supported by commercial 
advertisers. There was, and is, no direct, financial relationship between 2 
listener and a broadcast licensee. The absence of this relationship is more 
than just a matter of commercial choice; it represents an important feature 
distinguishing broadcasting from public utilities and common carriers— a 
distinction which was explicitly recognized by Congress when it drafted and 


adopted the Communications Act.}9 


This single fact also sharply distinguishes pay television from other 
changes in broadcasting which have occurred over the years, such as color 
television, FM broadcasting, simplexing, multiplexing, and functional music 
operations 7° A licensed pay television system permits the licensee to 
charge for the use of public facilities (the air waves) without any govern- 
mental regulation of those rates; the Supreme Court made it quite clear in 


the Sanders case"? that rate regulation of broadcasting is not encompassed 
within the present Act. 


ue See, e.g., the remarks of Senator Broussard who, during the debates on the Com- 
munications Act of 1927, stated "radio makes no direct charges whereas the others 
(telephone and telegraph) are in the business of serving the public for direct pay." 
67 Cong. Rec. 12504. Pulitzer Publishing Co. v. FCC, 68 U.S. App. D.C. 124, 126, 
94 F.2d 249, 251. 


20 Although it is true that certain subscribers of functional music pay for the 
privilege of receiving material broadcast over the air, it is also clear that the 
general listening audience does not pay for this broadcasting. Stores, factories and 
buildings which desire such operations purchase them so as to provide the public in 
those stores and buildings with background music as an additional service. The pub- 
lic is not simultaneously deprived of the service. 


21 «cc v. Sanders Bros. Radio Station, 309 U.S. 470, 474. 
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The dangers inherent in a pay television operation, however, are 
more serious than the mere establishment of a new system to be oper- 
ated under a different theory of broadcasting. If allowed to flourish, it 
raises the spectre of permanent loss of programs and program italent to 
the free viewing audience and, in addition, may siphon viewers from the 
programs that remain on free television and thereby threaten the com- 
mercial support which free television needs. This is no idle threat. 
Producers of programming naturally desire the greatest financial return 
from the products which they create. If a substantial audience is found 
for a particular kind of programming and the producers have an oppor- 
tunity to reap larger returns by directly levying a toll on the viewing 
public, it would appear to be axiomatic that such programs will be exhibited 


on pay and not free television. we: 


It will not take much urging to persuade 
sports fans to pay for sports programs—which are seen free today—if the 
only place they can be seen in the future is on pay-TV. Moreover, the 
establishment of a pay television system raises the problem of control of 
broadcast material by the owners of the patents covering that system in 
much the same way as the owners of original radio broadcast patents 
threatened to establish absolute control in the early days of radio. 23 The 


Commission itself is aware of this danger. 24 


B. The Commission's Interpretation of the Communications Act | 
and Its Powers Under It. 


The Commission, though admitting that the Communications Act of 
1934 makes no specific or direct delegation of power to authorize such a 
major change in the concept of American broadcasting and the regulatory 
scheme surrounding it, nevertheless found that power in the statute and 


ee The Commission itself is aware of this possibility. See Decision, p- 17, 
par. 11, 30 F.C.C. 314; First Report, par. 50, 16 R.R. 1521. 


23 Paes FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940). 
+ See First Report, par. 61 and 62, 16 R.R. 1524. 
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found support for its interpretation in its legislative history. The Com- 
mission reasoned that Sections 301 and 303 gave it broad powers over the 
use of radio frequencies and it specifically cited Section 303(g) as giving 
it the power to study new and experimental use of frequencies and to 
generally encourage the larger and more effective use of radio in the 
public interest. It then cited what it considered to be certain specific 
statutory limitations on the Commission's licensing power (Sections 
310(a), 313, 317, 325(a), 325(b) and 326) 25 and concluded that if Congress 
wished to further limit that power in regard to pay television operations 
it would have specifically done so. In the Commission's view, as long as 
the test is found to be in the public interest, and as long as it does not 
conflict with specific statutory prohibitions, it may authorize a pay tele- 
vision system (First Report, par. 21-29, 16 R.R. 1514-17). 


The Commission found support for this interpretation in the legis- 
lative history of the Communications Act of 192776 and cited the remarks 
of Senator Dill and certain other Congressmen to the effect that, in their 
opinion, the Act would allow such operations. It also referred to the 
remarks of Representative White directly to the contrary, but seemingly 
placed more weight on the number of those who interpreted the Act to 
allow direct charges to the public (First Report, par. 34, 16 R.R. 1518). 
The Commission placed primary reliance on (1) the eventual deletion 
from the original Senate bill of a provision specifically designed to regu- 
late rates charged to viewers ~’ and (2) the introduction of an amendment 


2 It should be noted, in passing, that only Section 310(a) and Section $13 are, in 
fact, limitations on the Commission's licensing powers. 


oe The Commission correctly noted that the legislative history of the Communi- 
cations Act of 1934 is' not instructive on this point since the 1934 Act was taken 
mainly from the 1927 Act and certain provisions, not pertinent here, added. There 
was no mention of any pay broadcasting system during the debates on the 1934 Act. 


= S. 9971, Section (k), originally authorized the Federal Radio Commission to 
"regulate and control any and all methods of transmitting energy communications 
. . . by radio where a charge is made to listeners." 
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by Representative Bloom which would have specifically prohibited a 
direct charge to the public .2° These two facts, in the Commission's 
view, evidenced a Congressional intent to permit the Commission to 
authorize subscription operations 29 (First Report, par. 34- 37; 16 RR. 
1518) 


The Commission did not settle the question of whether pay television 
was or was not "broadcasting," but merely stated that this issue was not 
dispositive of the Commission's power in this area (First Report, par. 42, 
16 RR. 1519) 2° However, it took great pains to point out that pay tele- 


vision did not represent "common carriage." 


C. The Commission's Determination Regarding Its 
Statutory Authority was Erroneous 


The legislative history of the Communications Act of 1927 does not 


support the Commission's interpretation of its power. 


Prior to 1927, the only general legislation regarding radio com- 
munication was the Radio Act of 1912 (37 Stat. 302) which specified the 


ae H.R. 16867, 69th Cong., 2nd Sess. This bill provided that ". . . no broadcast- 
ing station shall be used to broadcast any matter (a) that can be heard only by a 
receiving set equipped with a special device or attachment without which such 
matter can not otherwise be heard; (b) for which a charge, fee, subscription or 
penalty is made by such station to the public for the privilege of receiving such 
matter. Nor shall any broadcasting station either directly or indirectly charge or 
exact any fee or subscription from the operator of any receiving set for the right 
to receive matters broadcast from such stations." The amendment was never 
adopted. 


oe The Commission also interpreted the introduction of the recent bills in Con- 
gress (See footnote 6, supra) as representing a recognition of the sponsors of these 
bills that the present Act allows pay television. 


se Section 3(0) of the Act defines "broadcasting" as "the dissemination of radio 
communications intended to be received by the public directly or by the inter- 
mediary of relay stations." The Commission had at one time expressed doubts as 
to whether subscription broadcasting could be categorized as broadcasting to the 
general public in view of the fact that only a limited number of persons, i-e-, sub- 
scribers only, would receive this service (See letter by Chairman Wayne Coy to 
the Honorable Robert Crosser, Chairman, Committee on Interstate and Foreign 
Commerce, July 25, 1951; cf. Muzak Corporation, 8 F.C.C. 581; Functional Music, 
Inc. v. FCC, 107 U.S. App. D.C. 34, 274 F.2d 543. 
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range of frequencies to be used for radio transmission and provided for 
the licensing of stations and of station operators by the Secretary of Com- 
merce. The advent, in the early 1920s, of commercial broadcasting 
demonstrated that this Act was insufficient to control the burgeoning 
broadcasting industry. The huge expansion of stations, coupled with the 


relatively few available frequencies,* led to problems of electrical 


interference and channel pirating which threatened chaos to the industry. 
It became apparent that strict government control over station frequencies 
and power was absolutely necessary. In addition, two other major prob- 
lems involving radio transmission became apparent to Congress during 
this period: control over broadcasting by national networks,°” and 
potential or existing monopoly practices by the owners of basic radio 
patents.°* 


From a commercial standpoint, the largest problem facing the 
pioneer broadcasting stations was that of financial support, though, by 
1927, that problem had been substantially solved by the establishment of 
the commercial advertising system. Originally, radio equipment com- 
panies financed broadcast operations as an adjunct to their manufacturing 
activities in an effort to create a market for their own products.># In 
1922, the American Telephone and Telegraph Company established Radio 
Station WEAF as an experiment to determine whether commercial adver- 
tisers would pay stations for the opportunity of advertising their wares. 
The commercial success of the WEAF experiment ultimately convinced 
the industry that advertising formed the answer to its financial problems x 


oe Prior to August, 1922, only two frequencies were set aside for commercial 
broadcast stations—618.6 and 833.3 kilocycles. On that date the Department of 
Commerce opened an additional frequency for the use of broadcasters—750 
kilocycles. 


32 See Hearings on S. 1 and S. 1754, 69th Cong., 1st Sess., 1926, before the 
Senate Committee on Interstate Commerce, pp. 123, 129. 


33 yy. Res. No. 548, 87th Cong., 2nd Sess., 1923. 


ot See Banning, Commercial Broadcasting Pioneer-The WEAF Experiment: 
1922-1926, at p. 51 (Harvard University Press 1946). 


35 ig. at pp. 289-92. 
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Thus, the Communications Act of 1927 was born amidst a myriad 
number of problems which arose from the shortage of available 
frequencies, the control of the basic radio patents by a few companies 
and the consideration of the public interest aspects of the service. By 
1927, however, the commercial advertising system of broadcasting had 
become established in such a manner that at the outset of the Senate 
debates concerning the Communications Act, Senator Dill stated: 


‘First and most important of all, radio in the United States is 
free. It is so free to the listener in that anybody anywhere 
may listen in to any broadcasting whatsoever, whether it be 
by amateurs who are experimenting or by telegraphers who 
are sending wireless messages in code or by broadcasters 
who are giving programs to amuse, entertain and instruct 
without any restraint or hindrance whatsoever by the govern- 
ment. a 

* * * * * * ' 

‘What has been the result of this policy of freedom for radio 
broadcasting and radio reception? The result is that Ameri- 
can initiative and American business ingenuity have developed 
radio broadcasting in the United States far beyond anything 
known in other parts of the world . . ." (67 Cong. Rec. 12335). 


It is important to note, as the Commission itself noted in its First 


Report (par. 38, 16 RR. 1518) that no plan or hint of a plan to finance 
broadcasting through a direct charge to the listener existed in 1927. 


Certain tangential references to the possibility of such a scheme 
did occur during the course of the debates. Thus, Representative White, 
who introduced the bill in the House, and who was one of the principal 
supporters of the conference bill which reconciled the House and Senate 
measures, stated immediately prior to the House action agreeing to the 
conference report, in answer to a question by Representative Nelson of 
Wisconsin, "What about the charge upon consumers YON 

"The gentleman from New York (Mr. Bloom) said that he spoke 

to me a few days ago about it and that I laughed at him. I 

could not see then any more force in what he said to me than 

I do now in what he has here said. The legislation gives no 

such authority as he fears. It is important to note that he 

never suggested the matter until the agreement on this con- 


ference report was almost concluded.” (68 Cong. Rec. 2580). 
(Underscoring supplied.) 


18 


Certain other statements made during the debates perhaps indicate 
a contrary conclusion. Representative Bloom had introduced an amend- 
ment to the bill which would have prohibited a licensee from broadcasting 
matter which (a) could be heard only by 2 special receiving device, or 
(b) for which a charge or fee would be made by the station for the privi- 


lege of receiving it.26 The statements by Senator Dill, referred to in the 


Commission's Decision, were made in response to Congressional in- 
quiries regarding the omission of Congressman Bloom's amendment. 
Senator Dill stated: 


|. . in my judgment, Congress should not pass a law that 
would prevent a broadcasting station from so equipping it- 
self that people could not listen to its programs unless they 
had a certain kind of receiving set. In other words, if a 
broadcasting station wants to select its clients by selling a 
certain kind of receiving set or attachments for sets, I do not 
know any reason why the Congress of the United States should 
prevent it from engaging in that business any more than we 
should prevent a telephone company or a movie house from 
preparing something and not allowing anybody to enjoy it or 
hear it except by their paying a fee. 


‘The facts of the matter are that a broadcasting station that 
intended to put on such a device would immediately so limit 
its listeners that it would lose its chief means of. support, 
namely, its advertising . . .” 


"And even if it were to be done, have we reached a point in 
this country where we are going to forbid men to use radio 
as a means of business, as well as other things ? 


"T do not think that if the danger existed it would justify the 
passage of the legislation which the representative from New 
York (Rep. Bloom) has offered." (68th Cong. Rec. 2880-2881). 


In answer to a similar question he further stated: 


"Why, if one presents a program should he not be paid for it? 
In other countries people are charged a fee but here we have 
built up a free system of broadcasting and reception, and it 
has thrived as it has thrived nowhere else. I do not believe, 
with the conditions existing, that any broadcasting station 
can hope to prosper if it attempts to set up a method by which 


36 See note 28, supra. 
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it would charge the listener in; but I know of no reason why 
Congress should interfere with that kind of private business 
any more than it should interfere with any other kind of — 
private business.” 


In answer to a further question (by Senator Copeland) Dill stated: 


"Tl do not know why the Commission should prevent it, because 
if any broadcaster wants to so limit his listening public to 
those who have bought the attachment, while the other broad- 
casters allow everybody to listen, that is his privilege. I do 
not know that we want to prevent men in this country from 
going into the private business of furnishing radio programs 
any more than furnishing private programs of some other 
kind." (68th Cong. Rec. 3033). 
Close analysis of these statements indicate, first, that Senator Dill 
was addressing himself mainly to the first of Representative Bloom's 


proposed prohibitions — the sale of special sets — rather than to the 
second — the systematic charging of the public for programs broadcast 
over the airwaves. The two proposed prohibitions by Representative 
Bloom are not related to each other. For example, it is one thing for a 
manufacturer, licensee, such as RCA (NBC), to manufacture and sell 
color television sets, upon which its color programs may be received, 
and altogether another thing for it to make a separate charge for each 
program which it broadcasts. The first relationship is between the 
manufacturer and the public while the second one is between the licensee 
and the public. It is also clear from Senator Dill's remarks that he never 
seriously considered such a pay system as probable and ridiculed even 


the possibility of such a scheme. 


The only other event which occurred during Congress’ considera- 
tion of the 1927 Act and which bears upon the problem of pay-broadcasting 


was the inclusion in the original Senate bill of a provision which author- 
ized the Federal Radio Commission to regulate the rates to be charged 

the public for the reception of programs (see note 27, supra). This sec- 
tion was not included in the House bill and was deleted in the Conference 
which reconciled the House and Senate measures. No explanation of this 
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deletion appears in the Conference Report (See 1 R.R. 20:65); it may have 
been deleted because the Conference assumed either (a) that the Commis- 
sion had authority to authorize pay-broadcasting, but should not have 
authority to regulate rates or (b) that the Commission had no authority to 
make such authorizations and, therefore, the language was unnecessary. 
The former explanation seems hardly possible. 


Thus, a review of the legislative history indicates neither opponents 
nor proponents of the bill desired a pay broadcasting system. Represen- 
tative White felt that the Act gave no such authority. Senator Dill felt that 
the Act did not prohibit the sale of special receiving sets but his remarks 
are inconclusive as to whether he envisioned a system of pay broadcast- 
ing as a practical matter. Certain opponents of the bill, Senators Pittman, 
Walsh and Copeland, feared that the bill allowed pay broadcasting and 
termed it ''calamitous" and "an outrage" 37 There is no indication that 
Congress as a whole would ever have authorized such a system without 
rate regulation as a necessary concomitant. 


There is nothing in the Communications Act itself which even hints 
that the Commission has the power to authorize the licensing of frequencies 
to licensees who exact fees from the public for a broadcast service. 
Broadly speaking, the Act provides for the regulation of two types of com- 
munications activities — common carriage and "broadcasting." Pay tele- 
vision operations are not common carriage, a fact which was ace 
by the Commission in the First Report (par. 43, 16 R.R. 1520).° he 
Commission specifically did not decide whether such operations are 
"broadcasting" and indicated the possibility that it might represent a 
hybrid (Ibid). In any event, it is clear that the present Act nowhere 
specifically grants the Commission power to authorize this unique type of 
service. The absolute absence of the concomitant power to regulate | 


T See e.g., 68 Cong. Rec. 2576-7, 3033; 4111; 4149. 


$3 The Commission stated "there would appear to be little basis for classifying 
the proposed kind of service as a common carrier service." 
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the rates to be charged the public for the use of those facilities would 
certainly appear to establish, as a fact, that no such operation was ever 
visualized, in any practical sense, by the drafters of the legislation. 


The statutory provisions relied upon by the Commission (Sections 
301 and 303) do not support the Commission's interpretation of its power. 
Section 301 of the Act merely states the general purposes which the Act 
was drafted to effectuate. This broad statement does not grant the Com- 
mission any power. It nowhere suggests or even hints that the use of the 
public channels can be licensed to those who would withhold the benefits 
of those channels from persons who fail to pay a per program fee. 


The general powers of the Commission are stated in Section 303. 
Thus, Section 303(b) gives the Commission power to prescribe the nature 
of the service to be rendered by each station. Section 303(c) allows the 
Commission to assign frequencies to various classes of stations and to 
designate the power and the time which they may operate. Section 303(d) 
allows the Commission to determine the location of the different stations; 
Section 303(e) allows regulation of the apparatus to be used; and 303(f) 
grants the Commission power to make such regulations as are necessary 
to prevent electrical interference between stations and to carry out the 
provisions of the Act. The balance of Section 303 covers miscellaneous 


rules to insure the proper technical operation of all stations. 


The only part of Section 303 which gives any support to the inter- 


pretation adopted by the Commission is Section 303(g) which empowers 
the Commission to study new uses for radio and to provide for experi- 
mental uses for frequencies and generally to encourage the larger and 
more effective use of radio in the public interest. Unquestionably, thi 
section grants the Commission the power to run technical tests such as 
the ones carried out by Zenith in 1950. Indeed, the Commission has 
specifically set out in its Rules provisions for "experimental" television 
stations as well as for experimental and developmental radio stations 
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(See Commission Rules 4.101 - 4.351) oe However, the power to utilize 


frequencies for technical experiments does not justify the use of a fre- 
quency on a trial basis in which the licensee, for a period of 3 years, 
will attempt to persuade 50,000 home-owners to rent its equipment and 


0.49 There is 


pay for its programs at a cost of approximately $15,500,00 
nothing in the history of the Act which indicates that Congress intended 


to give the Commission the power to become an economic experimenter. 


It is true, of course, that these provisions give the Commission 
broad regulatory powers over the broadcast field. As the Commission 
correctly indicated, broadcasting is a rapid and dynamic field and Con- 
gress allowed the Commission great flexibility to enable it to cope with 
new problems as they developed. It is also true, and the Courts have 
already indicated, that these powers are not all encompassing and that 
matters regarding the manner in which stations derive their revenue as 
well as other internal business affairs were never conceived as being 
within the Commission's regulatory power. See Sanders Brothers, supra. 


The concept of a pay television operation and the introduction of a 
direct financial relationship between the individual listener and the 
station is more than a mere advance in the broadcasting art. It intro- 
duces a major change in the entire concept of broadcasting and must 
necessarily introduce a major change in the regulatory scheme which 
surrounds the broadcasting industry. If rates are to be charged the pub- 
lic for the privilege of using public facilities the question arises as to 
whether and how these rates must be regulated. The present Act does 
not provide this guidance to the Commission. The Commission, under 
the Act, has no control whatsoever over the profits Intervenor makes 
from its "experiment". Moreover, if rates are to be regulated, it would 


39 The Commission's Rules provide that "experimental" television broadcast 
stations, may not charge, either directly or indirectly, for their programs. Iden- 
tical provisions are found in the case of developmental broadcast stations. (See 
Rule 4.382). 


<0 This is Intervenor's own estimate of its programming and decoder revenue. 
See Intervenor's Hearing Ex. 7; Rec. 744. 
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mean that the Commission must assess such things as cost of operation, 
cost of equipment and cost of talent and then decide — as though the 
licensee were a public utility — what constitutes a reasonable return 
upon the licensee's investment. It is apparent that the Communications 
Act as now written neither sets out nor attempts to set out such a broad 
regulatory scheme. Without such a scheme the Commission cannot 
enter a new field when it lacks the basic tools by which it may protect 
the public. 


In essence, the Commission's argument comes down to this: Con- 
gress gave it broad powers to regulate communications, specifically in- 
structed it to study new uses for radio, and did not specifically deny it 
the power to license pay television operations. Thus, argues the Com- 
mission, it has the power to grant authorization of a unique and revolu- 
tionary character which were never contemplated by the drafters of the 
Act and which differ from any problems with which it has ever before 
dealt. It does so despite the fact that the organic act under which it was 
created sets out no guideposts or standards with which to protect the 
public. It pushes forward with its passengers in the uncharted sea without 
a compass or even the advantage of age and experience. 


In this context, the words of Judge Prettyman in Border Pipeline Co. 
v. FPC, 84 U.S. App. D.C. 142, 145, 171 F.2d 149, 152, are pertinent. In 
that case, the Federal Power Commission attempted to extend its powers 
beyond the limits that could be reasonably inferred from its organic 
statute. Judge Prettyman held that agencies should not rely : on "strained 
and complex assumptions and deductions" to attain the desired authority, 
but, if they thought that the real intent and purpose of the statute is 
broader and different from its terms, they should ask Congress for an 
enlargement or a clarification. Similarly, in Interstate Commerce Com- 


mission v. United States ex rel. Los Angeles, 280 U.S. 52 (1929), the 


Supreme Court was faced with the question of whether the Interstate 
Commerce Commission had the power to order certain railroads to build 
a union station under a provision of the Transportation Act of 1920 which 
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provided that railroad carriers shall afford all reasonable, proper and 
equal facilities between their respective lines. The Supreme Court noted 
in that case, as is true in this case, the lack of specific statutory author- 
ity; the large scale dislocation which could result to existing railroad 
lines all over the country; the effect which it might have upon every city 
in the United States; and the fact that new tribunals would have to be 
established to apportion to expenditures and costs which would accrue to 
all the carriers. It'concluded that "a proper statute would seem to re- 
quire detailed directions and we should expect the intention to be mani- 
fested in plain terms and not to be left to be implied from varied regula- 
tory provisions of uncertain scope" (280 U.S. 69). The cautionary words 
of Judge Prettyman and the plain mandate of the Supreme Court are 
applicable here. 


aut 


THE COMMISSION WAS ARBITRARY AND CAPRICIOUS 

IN FINDING THAT THE INTERVENOR HAS MET THE 

CONDITIONS SET FORTH IN THE FIRST AND THIRD 

REPORTS 
Assuming, arguendo, that the Commission has the statutory power 

to authorize the proposed trial operation, it is clear that, under its own 
procedures, it cannot do so unless Intervenor's application meets each 
condition of the First and Third Reports. More important, Intervenor must 
present evidence and the Commission must make findings which demon- 
strate that all these conditions are met. These findings cannot be mere 
statements of the ultimate fact but must show, with some specificity, the 


basic facts upon which these findings were made.*? Intervenor has not 


presented such evidence and the Commission improperly found that 
Intervenor's application met the Reports’ conditions. 


41 Television Corporation of Michigan, Inc. v- FCC, No. 16253 (Slip Opinion, 
July 13, 1961). 
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A. The Commission Erred in Finding and Concluding That Subscribers 
Would Not Have to "Purchase" Special Decoding Equipment _ 

The Third Report specifically prohibited the applicant from requir- 
ing the public to "purchase" any special equipment necessary for partici- 
pation in the proposed trial. Had the public been required to purchase the 
decoders outright, the cost would be approximately $125.00 per decoder 
(Tr. 544). Under Intervenor's proposal the public will "rent" decoders 
for $.75 per week — whether they are used or not (Tr. 216, 695) — which, 
over the three year trial period, comes to approximately the same amount 
as would be charged if the decoders had been "purchased" .42 The mone- 
tary net return to the Intervenor and Zenith is the same, but the sub- 
scribers end up in a worse position since, at the end of three year period, 
Intervenor will have regained virtually the full purchase price of the de- 
coder and the subscriber will still not own the decoder. , 


The Commission attempts to justify this violation of the Third Report 
by construing the condition very strictly. Thus, it states: 


"In prohibiting applicants from requiring purchase of decoders 
by the public, the Commission's concern is that a subscriber 
might own (and have contracted to pay for) a worthless instru- 
ment in the event the trial were to be discontinued for some 
reason. It is certainly not our intention to preclude an appli- 
cant from getting some return on its investment during the 
period of the trial. Indeed, it would appear that such a pro- 
scription could rob the trial of at least some of its value, for 
if the decoders were literally given away, we would receive 
no indication of the public's true capacity and desire to pay 
some amount toward amortization or depreciation of decoders.” 
(Decision, p. 13, par. 4, 30 F.C.C. at 311) 


The Commission felt that since the agreement would provide that the sub- 


scriber may terminate the relationship any month, it satisfied the "letter 
and spirit" of the Third Report. (Ibid.) 


This tortured rationalization does not give the public the protection 
which it deserves. The rental arrangement will give Intervenor far more 


pe ee 
42 ¢ 75 x 52 x 3 equals $117. The addition of the minimum installation fee of 
$7.50 results ina subscriber cost of $124.50. ; 
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than "some return" on its investment. The fact of the matter is that the 
inclusion of the rental agreement, along with the program charges to be 
made, will actually afford Intervenor a profit on its investment of several 
million dollars. Intervenor represented that its total decoder and program 
revenues during the three year experiment would be over $15,500,000 (In- 
tervenor's Hearing Ex. 7, Rec. 744). It reported its estimated cost of con- 
struction, including the installation of 10, 000 decoders, as only $1,676,000 
(Intervenor's Hearing Ex. 1, Rec. 607), and the estimated cost of both the 
subscription and the non-subscription operation as $1,291,860 (Ibid.) which, 
projected over a three year period, will equal $3,875,580. Intervenor's 


program expenses were estimated to be $2,680,000 (Intervenor's Hearing 
Ex. 7, supra). Adding an additional $4,312,500 for the alleged cost of de- 
coder maintenance ($28.77 per decoder per year. See Broadcast Bureau 


Ex. 6, p. 2, Rec. 485), the applicant's gross profit for the three year period 


will still run, according to its own calculations, to approximately $3,000.000.47 


Secondly, the Commission's statement that the prohibition of a rental 
agreement would "rob" the trial of its validity (since the desire of the pub- 
lic to pay some amount toward depreciation of decoders would not be tested) 
is specious. The same argument could be made for allowing a purchase 
instead of a rental. Moreover, though the public's desire to purchase de- 
coders may be an important factor in determining whether pay television 
should be authorized on a permanent basis, the question which the Commis- 
sion must face is whether the importance of that desire is outweighed by the 


financial burden placed upon the public in subsidizing the cost of a pay tele- 


vision trial. The Commission never attempted to make such an evaluation 


ae No breakdown of the alleged "maintenance" costs were ever given to the Commis- 
sion and the Intervenor never explained why the maintenance cost of a relatively 
simple decoding unit should amount to 60% of its cost over a three year period 
($86.41/$125.00). 


The Commission concluded that "The question of reasonableness of charges is 
not within the issues as framed. In any event, the record is insufficient to support 
respondents' challenge to the proposed charges as 'unreasonable.'"' (Decision, p. 13, 
note 6, 30 F.C.C. at 311). The fact is, however, that none of the Intervenor's "esti- 
mates" were supported by detailed cost breakdowns and the Commission never re- 
quired any. The Commission never found, or attempted to find, that they were 
“yeasonable.” 
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Finally, the Commission's reliance upon the month-to-month basis 
of the rental agreement as satisfying the conditions of the Third Report is 
similarly specious. It is true that this provision provides some measure 
of protection in the event the trial is discontinued since a subscriber, at 
least, would not thereafter own a ‘worthless instrument." On the other 
hand it is also unmistakably true that, if pay television is ultimately 
authorized on a permanent basis, the subscriber is in a worse position 
than if he had purchased the set outright, for he would then be faced with 
either another substantial expenditure for the purchase of a decoder or the 
continuation of the rental charges. In essence, if the Commission's inter- 
pretation of its Third Report condition ston’ the subscriber some pro- 
tection in the event the test is @iscontinneds~ it puts him ina worse posi- 
tion in the event the trial succeeds. If the Commission had really had the 
public's interest at heart it would have placed the burden of establishing 
the experiment where it belongs — on the proponents of the pay television 
system, who stand to gain substantial profits if it succeeds. 


Indeed, an indication that the Commission's present interpretation of 
its Third Report condition is erroneous may be found in the fact that when 
the House Interstate and Foreign Commerce Committee gave its assent to 
the proposed trial, it did so with the understanding that “the financial risk 
is placed where it belongs, namely on the promoters of subscription tele- 
vision .. 6 This assent was given after the issuance of the Third Report, 
which had modified the First Report by including the prohibition against the 
"purchase" of decoders. If this prohibition is to have any practical mean- 

ing it must be interpreted to preclude the rental scheme which the Inter- 
venor proposes to establish. 


Sao 


5 it should be noted that the subscriber must pay the weekly rental, whether or 
not he uses the decoder. (Tr. 215, 216) 


au See speech by Representative Oren Harris, Chairman of the Committee, 105 
Cong. Rec. 4812. 
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B. The Commission Was Arbitrary and Capricious in Finding and Con- 
cluding That The Contractual Arrangements Between The Inter- 
venor, Zenith and Teco Would Not Impair The Free Exercise By 


The Intervenor Of Its Broadcast License Responsibilities 

The Commission, in its Third Report, laid great stress on the im- 
portance of a pay television licensee retaining control of its public serv- 
ice responsibilities in the area of program selection and program charges 
and stated that these aspects of any proposed operation would receive 
close scrutiny (Third Report, par. 20-22, 16 R.R. 1540e-f) . The Commis- 
sion stated that the discharge of this responsibility would not be satisfied 
merely by a licensee's discretion to "reject unsuitable programs" or by 
its mere control of the "scheduling of such programs as are transmitted.” 
On the contrary, the licensee of a pay system, according to the Commis- 
sion, must place himself "in a position to make a free choice among pro- 
grams, whatever their source" (Third Report, par. 21, 16 RR. 1540f). 
These statements unquestionably reflect the deep concern with which the 
Commission views the public service responsibility of licensees and 
stems directly from the fact that, as a practical matter, the Commission's 
power to regulate broadcasting in the public interest can only be exercised 
through its control over licensees. See National Broadcasting Co. v. 
United States, 319 U. S. 190, 205-06. As the Commission stated in 


Master Broadcasting Corp., 6 R.R. 621, 623: 


"Congress, in conferring upon the licensee through the Commis- 
sion the right to use a portion of the public domain, has required 
that in return the licensee accept the duty of operating his sta- 
tion in the public interest. It was not the intent of Congress that 
the licensee should act merely as a conduit to pass on to 
strangers the rights and responsibilities associated with the 
license." 


The evidence regarding the retention of Intervenor's control over 
programming and the fees to be charged must be read in the light of the 
business arrangements between the various parties. As noted above, 
Zenith, the patent holder of the Hartford Phonevision system, will manu- 


facture all the technical equipment for the proposed trial. It will directly 
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manufacture and supply the decoding equipment for the Intervenor (Deci- 
sion, p. 7, par. 11, 30 F.C.C. 306) and will supply all the encoding equip- 
ment through Teco, Inc. (Id. at p. 6, par. 10, 30 F.C .C. 306) to which it 
has granted licenses. There can be no question that Teco is nothing more 
than a subsidiary of Zenith *" As originally established, Teco was also 
to be the exclusive booking agent for any licensee involved in pay tele- 
vision operations and would also determine the amount to be charged for 
television programs (See Id. at p. 14, par. 6, 30 F.C.C. at 312), This con- 
tractual arrangement, of course, would have directly violated the mandate 
of the Third Report and in March of 1960 was replaced by a provision 
whereby Teco would cooperate with and use its best efforts to Vaid and 


assist" the Intervenor in acquiring pay television programs (Intervenor's 
Hearing Ex. 1, Rec. p. 670-71). It is thus apparent that Zenith, through 
Teco, will not only be the sole equipment supplier but will also play a 


major role in the procurement of programming. 


It is possible, of course, that had the Intervenor demonstrated a 
meaningful and independent cultivation of programming sources, a conclu- 
sion might be reached that Zenith's control over the program aspect of 
the experiment would be diluted. Yet the Intervenor demonstrated no such 
cultivation. The evidence indicates that Teco-Zenith was the only group 
actively seeking program supplies for the Phonevision system and the 
great bulk of programming allegedly to be procured for the present ex- 
periment has been developed by it 48 Though the Commission found, as 


47 «the Commission's Decision expressly found that there is "substantial identity 
of ownership and interest in the two companies." (Decision, p. 6, par. 10, 30 F.C.C. 
at 306). This is demonstrated by the fact that the President of Teco was, at the time 
of the hearing, an employee of Zenith and 60% of his total salary comes from his 
Zenith employment; that 42% of Teco's shares are owned by one estate and two 
trusts, which are substantial Zenith stockholders; and that these trusts are voted by 
persons who are officers and employees of Zenith or persons who themselves own 
Zenith stock. At the time of its establishment, all of Teco’s shares were owned by 
stockholders of Zenith (Tr. 739, 760-765, 868). 


48 the Commission recognized this fact in its Decision which stated that "We do 
not regard the fact that Zenith and Teco have had more programming contacts than 
[Intervenor] as unusual since the former have been promoting Phonevision for 
several years whereas RKO has been on the scene for less than a year" (Decision, 

(continued on following page) 
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a fact, that "the applicant expects to play the major role in procurring 
programs for the proposed operation" (Decision, p. 10, par. 20, 30 F.C.C. 
at 309, emphasis added), it is clear that this conclusion is based solely 
upon the promises of the applicant rather than upon any demonstrated 
record of program procurement. 


These facts take on added significance when it is realized that the 
Teco-Zenith combine will also share directly in the gross revenues of the 
licensee as payment for the privilege of using the Phonevision system*? 
and, in addition, as a program supplier it will receive a portion of the 
per-program revenue derived from the public. The dangers of such 
arrangements have heretofore been apparent to the Commission. It has 
held that it is illegal for third parties to share in the gross revenues ofa 
licensee since such an arrangement "offers the opportunity to persuade, 
coerce or control the licensee in such a manner as to be inimical to the 
public interest, convenience and necessity . . .". The methods of exerting 
control in such a situation are "so subtle and difficult of proof" that the 
Commission was unwilling to approve such an arrangement (See Yankee 
Network, Inc., 5 R.R. 216, 224-25. Cf. Master Broadcasting Corp., supra). 
The totality of control over the licensee in the instant trial is far greater 
than that presented in the Yankee Network case and yet the Commission 
refused to apply the Yankee policy here. 


The facts cited by the Commission in support of its conclusion that 
Intervenor would retain its control over programming and programming 
fees were self-serving contractual promises by the Intervenor that it 
would, indeed, retain the ultimate decision regarding these aspects of the 
trial (Decision, p. 14, par. 6, 30 F.C.C. 312). Yet the applicant in the 
Yankee Network case emphatically stated it would maintain complete con- 
trol of its business. The Commission there made a realistic evaluation 
“48 (continued from preceding page) 

p- 15, par. 6, 30 F.C.C. 313). The evidence demonstrated that of the 24 meetings 


with motion picture suppliers held by pay television promoters, the Applicant par- 
ticipated in only four. See Intervenor's Ex.10, Rec. 750-51). 


ae Teco will receive 2 1/2% of subscription revenues from RKO during the second 
year of operation and 5% of such revenues thereafter (Decision, p. 6, par. 10, 30 
F.C.C. at 306). 
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of the inherent dangers and ignored the pious and self-serving declara- 


tions—which it refused to do in the instant case. 


Nor is the Commission's attempted explanation of its refusal to 
apply the Yankee policy persuasive. The Commission explained its posi- 
tion by stating "this is a trial operation, one of the purposes of which is to 
determine whether special rules or legislation, barring or limiting [such] 
arrangements . . ., should be promulgated for any nationwide subscription 
television service ee may, in the future, be authorized by the Commis- 
sion." (Decision, p. 22, 30 F.C.C. 318-19). The Communications Act is 
applicable to all licensees, whether their operations are "trial" or "regu- 
lar." The Commission's argument is tantamount to saying that it has the 
right to grant a trial three-year license to an alien (in direct violation of 
Section 310(a) of the Act) in order to see how efficiently aliens can operate 
a station. And then, based on the results of the experiment, it would decide 
whether to recommend legislation to Congress. 


The problem of licensee control over programs is not unique to pay 
television. The Commission has faced this problem numerous times with 
regard to network programming (see, e.€-, NBC v. United States, supra), 
and, in the Yankee case, faced substantially the identical problem which 
is presented in this case. The problem demands no “trial” operation; it 
is self-evident that there are real dangers in permitting a non- -licensee to 
possess the power of Zenith-Teco over the operation of any station. 


Indeed, the danger here is even greater than in the case > of free tele- 
vision. The Intervenor proposes a system whereby direct charges will be 
levied on the public for the privilege of viewing its programs. Under the 
present Act, the Commission cannot regulate the rates to be charged; it 
must leave that to the unfettered judgment of the licensee. Since Inter- 
venor's proposed program schedule is based primarily upon films, it will 

be solely dependent upon outside producers for the bulk of its program 
fare, and will be solely dependent upon one of those producers for its 
broadcast equipment. Such an arrangement surely demands the close 
scrutiny which the Commission promised to give it in the Third Report. 
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It demands findings and conclusions which rest on something other than 
the self-serving statements of the licensee and Zenith-Teco that they 


will not violate the Communications Act. 


i 
THE COMMISSION MADE THE GRANT WITHOUT EVER KNOWING 
WHAT PROGRAMS INTERVENOR WOULD, IN FACT, TELECAST 
Before the Commission may grant any television license, it must 

first make a determination that the programming plans before it will 
serve the public interest. Indeed, the Commission has long recognized 
that a full and complete disclosure of an applicant's proposed program- 
ming is a necessary predicate to any action which the Commission may 
take on its application. In numerous instances, it has denied applications 


where programming proposals were insufficient. See, e.g., East Texas 


Broadcasting Co., 2 F.C.C. 402; Helena Broadcasting Co., 2 F.C.C. 507; 
WREC, Inc., 5 F.C.C. 219; Western Gateway Broadcasting Corp., 9 F.C C.92. 


The detailed and complete showing which must be made on a broad- 
cast application was recently re-emphasized in the Commission's Report 
and Statement of Policy Re: Commission En Banc Programming Inquiry, 
20 R.R. 1901, where it stated: 

"What we propose is demonstrated program submissions pre- 

pared as the result of assiduous planning and consultation 

covering two' main areas: First, a canvass of the listening 

public who will receive the signal and who constitute a definite 

public interest figure; second, consultation with leaders in 

community life - public officials, educators, religious leaders, 

the entertainment media, agriculture, business, labor — pro- 

fessional and eleemosynary organizations and others who be- 

speak the interest which makes up the community" (20 RR. 1915). 
The importance which this Court places upon detailed program submissions 
and detailed findings by the Commission regarding these proposals in a 
comparative case has long been recognized. See Plains Radio Broadcasting 
Co. v. United States, 85 U.S. App. D.C. 48, 175 F.2d 359. That such evi- 
dence and such findings are also important in a non-comparative case was 
recently demonstrated by Great Lakes Broadcasting Co. v. FCC, 289 F.2d 
754, 755, note 1, where this Court stated: 
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| 
"Of course, if it should appear to the Commission that the pro- 
gram proposals of no applicant meet the needs of the service 
area and that, consequently, the award of a license would not 
be in the public interest the Commission may not grant a 
license to any of the applicants.” 


The only way the Commission can ever hope to make such a determination 
is, first of all, to have before it detailed and complete statements of pro- 


gramming. 


The programming proposals submitted by the Intervenor neither 


meet nor attempt to meet this standard. The Intervenor's entire program 
schedule was contained in its Hearing Exhibit No. 3 (Rec. 716-718) and is 


reproduced in toto herein. : 
APPLICANT'S EXHIBIT NO. 3 


PROBABLE SUBSCRIPTION PROGRAM SCHEDULE 


ee ke OO eee 


ENTERTAINMENT PROGRAMS (Box Office) 


7 days per week - 7 to 11 P.M. 28 hours 
Saturday afternoon - 2 to 5 P.M. | 3 hours 
Sunday afternoon - 2 to5 P.M. | 3 hours 


To consist of: 


Motion Picture Feature Films 

Legitimate Theater 

Opera 

Ballet 

Philharmonic 

Motion Picture Art Films - Sunday Afternoon 
Motion Picture Children Films - Saturday Afternoon 


SPORTS EVENTS (Box Office) 
Carried at times events occur. 


College Football - Saturday Afternoon or | 
Friday Night 


Boxing Events 
Baseball (?) [sic] - Weekday Afternoons or 
Evenings 


EDUCATIONAL 


Six one-hour programs per week between 
the hours of 5 and 6 P.M. | 


Estimated maximum total weekly hours of operation :40 hours 
Estimated maximum total weekly unduplicated / 17 hours 


34 


The evidence adduced at the hearing cast serious doubt as to 
whether even this sparse showing directly represents the Intervenor's 
proposed programming schedule. Thus, the Intervenor admitted that it 


had neither firm nor contingent contractual promises which gave it any 


assurance that this programming would actually be telecast (Tr. 121-122). 
With regard to the alleged opera, pallet and philharmonic programs, Inter- 
venor admitted that this will be presented only in "rare" instances (Tr. 
418). Indeed, the Commission specifically found that "motion picture films 
will appear 7 days a week, from 7 to 11 p.m." and that cultural programs 
would appear only "from time to time." (Decision, pp. 8-9, par. 15, 30 
F.C.C. 307-08). Moreover, the applicant made no detailed survey as to the 
availability of such films for presentation despite the fact that its own esti- 
mate indicates it will need approximately 150 films or over 75% of the total 
Hollywood film production in one year (Tr. 723-724). As for its promises 
of “art films", the Intervenor admitted it did not know how many of these 
films would be needed or, in fact, the number presently available for pre- 
sentation (Tr. 415-16). As for legitimate theatre productions, Intervenor 
admitted that no such productions have yet been made available and that no 
negotiations were in progress at the time of the hearing to obtain them 

(Tr. 427-28, 430). The only positive information which Intervenor would or 
could give the Commission was a bare general promise that prior to the 
time it would contract with subscribers it would have available program 
material and would tell the subscribers what that material would be. 


The basic lack of information which Intervenor supplied the Commis- 
sion regarding its programming plans has been recently highlighted by its 
request to the Commission for additional time in which to begin the Hart- 
ford operation. The Commission's Decision stated that trial operations 
must commence by August 23, 1961. On June 27, 1961, Intervenor requested 
that the time be extended to and until July 1, 1962. In this request, rather 
than informing the Commission of more detailed programming plans, it 
stated that "preliminary negotiations" were being conducted with motion 
picture film producers and Intervenor feels "assured" that such material 
will be forthcoming. Similarly, Intervenor stated it was "surveying" the 
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availability of Broadway plays and that its studies "indicate" sufficient 
program product will be made available. It also stated it was "surveying" 
educational programming, operas, and symphonies, specialty programs 
and "miscellaneous programming. a Again, not one single program was 
reported to the Commission as having been secured for the operation and 
not one single firm or contingent programming commitment has been ob- 
tained. Thus, the Commission will never be apprised of the actual pro- 
grams which will be broadcast during the Hartford operation prior to the 
trial itself but must be content with vague promises of “preliminary nego- 
tiations" and continual "assurances" that such programming will be forth- 
coming. It is apparent that, as in the case of ordinary television applicants, 
the "surveys" and "negotiations" should have been undertaken. prior to the 
filing of Intervenor's application and the results thereof submitted to the 
Commission so it could at least have some firm information concerning 


the programming of the Hartford test. Lacking such information the Com- 


mission has given Intervenor carte blanche. 


The Commission's findings with regard to the applicant's program- 
ming consisted merely of a resume of the information appearing in the 
above exhibit (Decision, p. 8, par. 15, 30 F.C.C. 307- ~308); a statement that 
RKO and Teco have had some discussions with film producers; and a state- 
ment that the Intervenor was confident that once authorization for the trial 
was issued, sufficient products for the proposed trial would become avail- 
able (Id. at p. 10, par. 19, 30 F.C .C. 309). On the basis of that evidence 
alone, the Commission concluded that the proposed schedule "contains a 
favorable balance of programming by type" (Id. at p. 10, par.: 19, 30 F.C.C. 
309). The Commission never explained how a program format consisting 
primarily of motion pictures, with only the slightest promise of cultural, 
educational, or other unique presentations could be classified as having a 
"favorable balance.” | 


Such a cavalier treatment of perhaps the most essential aspect of 
the proposed trial operation is startling, at best. In the past the Commis- 
50 Letter to Commission, Re: Progress Report and Request for Additional Time to 


Commence Hartford Subscription Television Trial, pp. 7- 9 (June 27, 1961). The re- 
quest was granted by the Commission on July 11, 1961. (FCC Order, Mimeo No. 6826). 
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sion has always indicated that where a new and novel programming format 
is proposed, and the record casts serious doubt as to whether such pro- 
gramming is either feasible or capable of effectuation, the applicant must 
present more than bare promises, before the Commission can conclude 
that a grant of the application would serve the public interest. See Tampa 


52 See also 


Times Co., 5140 RR. 11, 181; Petersburg Television Corp. 


Birney Imes, Jr., 17R.R. 419. Such a demonstration by an applicant is, 

of course, even more essential in the instant case, since here the opera- 
tion demands substantial pre-viewing monetary investments by the public. 
The Intervenor here has, in fact, done nothing more than seek the approval 
of the Commission to enter the pay television field without having demon- 
strated what it intends to present. 


Appellants, of course, realize that it would be impossible for the 
Intervenor to render as detailed a programming exhibit as is usual in the 
case of a television applicant. However, the Intervenor must at least 
present the Commission with, in the Commission's words, "sufficient evi- 
dence concerning programming to enable us to render a meaningful deter- 
mination with respect to the proposed trial operation.” (See note 14, supra). 
Without a full and detailed showing by an applicant seeking pay television 
authority the Commission simply cannot determine that the programming 
will be in the public interest. Yet, this is precisely what the Commission 
attempted to do in this case and that attempt forms a fatal defect in its 


Decision here under review. 


IV 


THE COMMISSION ERRED IN FINDING AND CONCLUDING THAT 
THE INTERVENOR'S PROPOSED PROGRAMMING PLANS WOULD 
SERVE THE PUBLIC INTEREST 
Even assuming, arguendo, that the sparse program data supplied by 
Intervenor was sufficient to predicate a finding as to whether its program- 
ming would serve the public interest, it is plainthat the Commission erred 


51 49 R.R. 77, 131, aff'd., 97 U.S. App. D.C. 256, 230 F.2d 224. 
52 10 R.R. 567, aff'd., 97 U.S. App. D.C. 130, 228 F.2d 644. 
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in concluding that it would, in fact, serve the public interest. 


Although during the first decade following the creation of Federal 


Radio Commission, Congress and the Commission toyed with the idea that 
a licensee might be able to operate in the public interest even though it 
confined its broadcasts to only one particular area — for example, enter- 
tainment or religion or news — the Commission repudiated such a notion 
in its Third Annual Report where it stated: 


‘The entire listening public within the service area of a sta- 
tion, or a group of stations in one community, is entitled to 
service from that station or stations. If, therefore, all the 
programs transmitted are intended for, and interesting and 
valuable to, only a small portion of that public, the rest of 
the listeners are being discriminated against. This does not 
mean that every individual is entitled to his exact preference 
in program items. It does mean, in the opinion of the Com- 
mission, that the tastes, needs and desires of all substantial 
groups among the listening public should be met, in some 
fair proportion, by a well-rounded program, in which enter- 
tainment, consisting of music of both classical and lighter 
grades, religion, education and instruction, important public 
events, discussion of public questions, weather, market re- 
ports, and news, and matters of interest to all members of 
the family finda place . . ."53 


It was from these roots that the Commission evolved its policy of 
requiring each television station to broadcast balanced programming. 


This policy was recently re-emphasized in the Commission's Report 
on Programming Policy, supra, where it pointed out that: 


"The major elements usually necessary to meet the public in- 
terest, needs and desires of the community in which the sta- 
tion is located, as developed by the industry and recognized 
by the Commission, have included: (1) Opportunity for Local 
Self-Expression, (2) The Development and Use of Local 
Talent, (3) Programs for Children, (4) Religious Programs, 
(5) Educational Programs, (6) Public Affairs Programs, (7) 
Editorialization by Licensees, (8) Political Broadcasts, (9) 
Agricultural Programs, (10) News Programs, (11) Weather 
and Market Reports, (12) Sports Programs, (13) Service to 


53 Cited in Warner, Radio and Television Law, p. 328 (1948). 
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Minority Groups, (14) Entertainment Programming.” os 

(20 RR. 1913) 

It is true, of course, that the Commission may, in a proper case, 
determine that a television station may serve the public interest by tele- 
casting a specialized type of programming. Thus, for example, the Com- 
mission has licensed stations which telecast only educational programs. 
However, implicit in such grants was a finding by the Commission that a 
particular need of the listening audience had been found to exist; that that 
need was not being met by an existing service and that a grant of a station 
designed primarily to serve that need will be in the public interest. It is 
on these bases alone that the Commission relaxes its requirements of 


balanced programming. 


The question, then, which the Commission must face in authorizing 
a pay television operation is not only whether a need or desire for such 
programming exists on the part of the public, but whether the program- 
ming schedule of a pay television station will meet the need which it pur- 
ports to serve. The first of these two inquiries depends upon a careful 
investigation by the pay television applicant of the needs of the community 
which it intends to serve. The second requires an evaluation of whether 
the program schedule will meet that need. 


It is plain from this record that the licensee here has shown neither 
a need nor a desire on the part of the public for its pay television program- 
ming and, indeed, has made virtually no effort to discover whether such a 
need exists. The Commission, in its Report, Decision and Order, attempted 
to obviate this difficulty by stating that Intervenor had made a survey of the 
Hartford area in an attempt to develop its proposed programming. (Deci- 
sion, p. 23, par. 25, 30 F.C.C. 319-20) Intervenor did nothing of the kind. 
It merely sent out — after its application had been filed with the Commis- 
sion — a number of letters explaining its plan in general terms, and re- 
questing the recipients of the letter to indicate whether they would be 


oa Intervenor does not propose to carry any of these 14 categories of programming, 
with the exception of entertainment, sports and possibly education. 
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interested in paying for television service and/or serving on a committee. 
(Appellants Ex. 8, Rec. 801-804) The Intervenor never offered to prove 

the content of the answers and there was no showing, whatsoever, that 
these answers played any part in the formulation of Intervenor's proposed 
programming schedule. This is hardly the demonstration of "program sub- 
missions prepared as the result of assiduous planning and consultation" 


which the Commission stressed in its Programming Statement. See p. 32 
supra. 


The Commission recently took the opportunity to re-emphasize the 


responsibility of every applicant to ascertain the need for his proposed 
program service and to prove how the programming will meet that need. 
In Suburban Broadcasters (FCC 61-825 (Docket No. 13332, July 5, 1961)) 
the Commission had before it an uncontested application for a FM facility 
in Elizabeth, New Jersey. The applicant, just as in this case (Tr. 278-79) 
was not a local resident. It devised its proposed program schedule based 
upon what it thought might serve the public. The Commission denied the 
application and stated: : 
| . the applicant has made no showing as to Elizabeth's pro- 

gramming needs, anda determination of whether Suburban's 

program proposals ‘would be expected’ to meet such needs 

is rendered impossible ... We feel that the public deserves 

something more in the way of preparation for the responsi- 

bilities sought by applicant than was demonstrated on this 

record.” (Id., par. 6) 

Intervenor offered no testimony whatsoever as to what the Hartford 
public considered to be its needs, tastes and desires for specific pay tele- 


vision programming. 


The second of the Commission's inquiries—the evaluation of Inter- 
venor's proposed program schedule—demonstrates that its programming 
will not serve the public interest. Pay television can be justified, if at all, 
on the grounds that it will bring to the viewing audience specialized pro- 
gramming not now available on free television which the public either 
needs or desires. Indeed, this has been implicitly recognized by Inter- 
yenor in its public advertising; it has claimed that it would present Class 
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A Hollywood motion pictures, new Broadway productions, the opening per- 
formances of operas, unique entertainment events from European capitols, 
ballet, symphony orchestras, major sporting events, etc. (See Appellants 
Ex. 3, Rec. 782) 


However, a glance at the Intervenor's proposed program schedule 
and the testimony adduced at the hearing demonstrates that the actual pro- 
gramming will be the showing of motion pictures, with perhaps a rare 
glimpse of some cultural programming. 


In essence, the Commission was faced with a program proposal 
which, as the Intervenor candidly admitted, consists principally of the 
broadcast of new Hollywood films. This, then, is the question which the 
Commission must face: Is it in the public interest to authorize the use of 
a scarce and valuable public frequency where the Commission finds that 
the licensee's primary evening programming will consist of first-run 
movies? Equally important, should the Commission authorize such an 
operation when the licensee will not present any news, religious, political, 
public discussion or other types of balanced programs? Appellants submit 
that the answer must be in the negative. 


Vv 


EVEN IF, UNDER THE COMMISSION'S INTERPRETATION, ALL THE 
CONDITIONS OF THE THIRD REPORT WERE MET, THE HARTFORD 
TRIAL WILL NOT PROVIDE INFORMATION WHICH IS EITHER 
HELPFUL OR NECESSARY IN DETERMINING WHETHER PAY 
TELEVISION SHOULD BE AUTHORIZED AS A PERMANENT MEDIUM 


The consistent theme which runs through the Commission's First and 
Third Reports and the Decision here under review is that the proposed 
Hartford operation will provide necessary and valuable information which 


will aid the Commission in determining whether pay television should be 


authorized as a permanent medium. The Commission itself has always 
recognized that authorization of pay television operations on a scale which 
would establish the system as a fait accompli is both dangerous and un- 
warranted. On the other hand, the Commission has also pointed out that 


41 


establishment of the test on a severely limited or circumscribed basis 
will not afford it any meaningful results (See First Report, par. 63, 16 
RR. 1524). The proposed operation represents the Commission's 
attempt to steer a course between the two extremes. The question, then, 
which this Court must answer is whether the Commission properly evalu- 
ated whether the test will, in fact, provide it with useful information or 
whether, through a facade of administrative deliberation, it has allowed a 
determination of the utility of pay television to rest solely in the hands of 
its proponents. The public interest, convenience and necessity ‘will not be 
served if the test results in the expenditure of large sums of money by the 
public and by pay television proponents in an alleged test which will ulti- 
mately not provide the Commission with necessary or useful information. 


It is questionable, at best, as to whether pay television is the kind 
of a system which can be tested on a trial basis. The inherent dangers 
in the operation of a pay television system are (1) that the rates to be 
charged the public could not be regulated under the existing provisions of 
the Communications Act; (2) that such a system would deprive free tele- 
vision of its ability to expand and improve its existing programming 
format; (3) that it would siphon off programs and talent presently seen on 
conventional television; (4) that it would divert advertising revenues from 
free television stations due to the loss by these stations of prime time 
listening audiences; and (5) that it could result in the monopolistic control 
by patent holders of pay television equipment and material broadcast over 
the air. 


The framework of the trial operations proposed under the Third 
Report, and the evidence of record concerning the Intervenor's operation, 
demonstrate that such trials are too limited to afford any helpful guide in 
solving these important questions. In the first place, the utility of any 
trial or test is always limited by the fact that it is only a test and may not 
truly represent the way in which the system will actually operate. Since 
the proponents of pay television have been aware of the Commission's 


concern as to the effect of pay television on conventional television 
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service,” it is not inconceivable that they would severely restrict their 
programming so as to have little or no effect on present free services in 
Hartford or in other trial cities. This can be done in the secure knowl- 
edge that once the system is permanently authorized they can proceed to 
broaden the base of their operations so as to accomplish the very things 
which the opponents of pay television fear. There is no way in which the 
Commission can be assured that the programs offered during the initial 
period are not just novelties utilized at the outset in order to build 
audiences. Nor can it be sure that the programs being offered are of the 
type that will continue to exist in comparable quality at a later time. 


Secondly, the Commission itself has recognized the difficulty of 
projecting the results of a test in a few markets on a nationwide scale 
(See Third Report, par. 10 and 11, 16 R.R. 1540c). The Commission has 
never really explained how the results in the metropolitan Hartford area, 
involving 50,000 subscribers, could be satisfactorily projected so as to 
indicate trends in, for example, rural areas throughout the country or in 
cities where a larger number of subscribers would participate. More- 
over, the tests will only be authorized in cities which have four television 
services, and only one pay television system will be allowed in any of 
these cities. The Commission took this step so as to limit the effect of 
the test operations (First Report, par. 64, 16 RR. 1524), but, in doing 
so, it virtually eliminated the test's utility in determining the effect of 
pay television systems in the great majority of cities which have less than 
four systems. The effect of a pay television operation in a city with a 
substantial amount of free television available is no indication of the 
tremendous and possibly disasterous effect on free television where the 
present television allocation plan affords only one or two conventional 


systems. 


Finally, the tests do not allow for the simultaneous broadcast of 
pay television programs over more than one system (Third Report, par. 8, 


_ 
Ss The Commission has made it quite clear that it would never countenance the 


relegation of free television to a "negligible service." See Hearing Order, par. 9, 
Rec. 208). 
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16 R.R. 1540b), and thus the Commission will not be able to assess the 
effect of network pay television operations on present conventional tele- 
vision networks. Network broadcasting has had such a profound effect on 
the conventional radio and television service that any evaluation of pay 
television without a demonstration of its network potential is virtually 
useless as an indication of the effect which pay television would have on 
free services. | 


It is also questionable as to whether the present trial scheme will 
afford useful information regarding possible monopolistic control of the 
medium. The Commission, in its First Report, noted the danger of a pay 
television franchise holder in a local community becoming the sole medium 
for the channeling of subscription programs into that community . The 
Commission originally intended to obviate this problem by allowing com- 
peting systems in each market so as to "open the way to competitive 
efforts by the sponsors of all qualifying systems" (First Report, par. 6, 

16 R.R. 1523). In its Third Report, however, the Commission decided to 
limit the operation of the trial to a single system in a single market and 
thus has deprived itself of the opportunity to gauge the competitive effect 
of two or more services in any local community participating in the test. 
It is strange indeed to hear the Commission state that it "favors competi- 
tion in the conduct of subscription television operations" (First Report, 
par. 61, 16 R.R. 1524) only to establish a trial system where there will be 
no competition between any systems in any of the markets under considera- 
tion. It should be noted that the establishment of a non-competitive system 
is completely antithetical to the concept of radio regulation since, as the 
Supreme Court has pointed out in the Sanders case, supra, maintenance of 
competitive services is one of the touchstones of the presen‘ regulatory 
scheme and distinguishes it from government regulation of other public 
utilities. (309 U.S. at 474) 


The most serious objection to the test procedure envisioned by the 
Commission is that it cannot realistically assess the two basic effects 


which pay television will have upon conventional television service: 
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(1) the loss of prime time listening audience to the free service and the 
consequent weakening of free television's present financial foundation; and 
(2) the loss by free television of present and future talent, with the conse- 


quent inability to improve its programming. 


The present Hartford test, as far as this record demonstrates, will 
involve only 50,000 persons. Intervenor, during the hearing, laid great 
stress on the fact that the viewing of pay television by this small number 
of persons could not substantially affect free television stations in Hart- 
ford since the total viewing would be de minimis.°® Although the Commis- 
sion pointed out that this showing did not realistically assess the full im- 
pact of the test on the remaining conventional stations (Decision, p. 18, 
par. 13, 30 F.C.C. 315), the Commission nevertheless concluded that 
viewing by this relatively small number could not be expected to adversely 
affect free television viewing in Hartford su Recognition of this fact, how- 


ever, only emphasizes the futility of attempting to use the test as a basis 
upon which to render an ultimate determination as to whether pay television 


should be authorized as a permanent medium. If the test is too limited to 
immediately affect other viewing services in Hartford, it is obviously too 
limited to test what this effect might be. The Commission will thus be in 
no better position after the test to assess pay television's impact than it 
is at the present time.’ 


Another difficulty faced by the Commission was pointed out by Appel- 
lants and was recognized by the Commission in its Decision—i.e., that 
present producers of programs might withhold from free television any 
new and popular types of programs for a short time only to later offer 


— 

56 Intervenor's Hearing Exhibit 6 purported to show that the maximum subscription 
viewing hours would be only 2,856% of the total television viewing hours in Hart- 
ford. See Rec. 737. 


57 rhe Commission stated that, based upon the estimates by Intervenor of its 
average weekly revenue, Hartford viewers would watch pay television "only a few 
hours per week and the nature of the programs proposed for the trial indicates 
that such viewing is at least as likely to replace theatre-going as conventional 
television viewing." (Decision, p- 18, par. 13, 30 F.C.C. 315) 
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these programs exclusively to a pay system. (Decision, p. 17, par. 11, 
30 F.C.C. 315) It would be virtually impossible for the Commission to 
determine whether or not this was actually being done. ) 


Indeed, the evidence at the hearing demonstrated that the Intervenor 
would, in fact, bid for certain types of programming which could be made 


available to the free viewing audience through the support of present com- 
mercial advertisers. (Tr. 719-720) The Commission attempted to obviate 
this difficulty by stating "one of the primary purposes of the trial is to aid 
us in determining how much diversion there might be and how much over~ 
all effect such diversion would have on conventional television"' (Decision, 
p. 17, par. 11, 80 F.C.C. $1415). But the Commission never explained 
how it could determine whether a program producer would have sought 
time on conventional television for his product had the pay television sys- 
tem not been authorized. 


All the foregoing considerations demonstrate that the dangerous 
effect which pay television might have on free television viewing cannot 
be assessed until the system is extensive enough to accomplish the very 
things feared. At that point the existence of an extensive and expensive 
pay television operation will unavoidedly be a factor in the Commission's 
decision as to whether the system should be authorized on a permanent 
basis. The danger of such a factor influencing the Commission has 
already been noted by this Court (See Community Broadcas Co. v. 
FCC, 107 U.S. App. D.C. 95, 274 F.2d 753). 


The Commission stated that the test will provide information on 
“the degree of acceptance and support which the new service might be 
able to obtain"; the type of programming which pay television could offer; 
whether pay television imposes a genuine threat to the free services; and 
the extent to which pay television would be capable of diverting audience 
from free television (First Report, par. 54, 56, 65, 66, 16 R.R. 1522, 1525). 


There is nothing in this record or the proposed trial which would be 
helpful in providing answers to these questions. Even if the Hartford test 
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manages to attract 50,000 subscribers, this number is not substantial 
enough to test the general public reaction to pay television. At most, it 
would demonstrate that 50,000 families would be willing to invest a sub- 
stantial amount of money for what is essentially a novel experiment. It 
could never test the reaction of people in cities with less than four 


services. Similarly, ‘the test could not portray pay television program- 


ming in any realistic sense. As noted above, the programs offered during 
the initial period may be far different than the programs which would be 
shown when the test is permanently authorized, and when a larger number 
of stations would be competing for the same type of programming. More 
important, however, the Commission knows now the kind of programming 
which pay television proponents promise. If that type of programming is 
forthcoming then the Commission will know no more at the expiration of 
the test than it does now. If that type of programming is not forthcoming, 
pay television proponents could always argue that this type of program- 
ming will be forthcoming only at the time when pay television is perma- 
nently authorized since only at that time would the market be wide enough 
to attract program producers. There is no way of answering this argu- 
ment without indulging in speculation and conjecture—the very same 
speculation and conjecture which the Commission allegedly refuses to 
indulge in at the present time. 


Nor can the present test adequately portray, or even indicate, the 
effect which pay television would have on the financial foundation of con- 
ventional television operations. If the test in Hartford is any indication, 


the trial operations are too limited to afford a realistic criteria. 
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CONCLUSION 


Appellants respectfully urge that it is demonstrated herein that the 


Commission did not have the statutory power to authorize the proposed 
pay television trial at Hartford. Even assuming, however, that the Com- 
mission does have this power, it is clear that it erred in concluding that 
Intervenor has met the conditions set forth in the Third Report with 
respect to the retention of its ability to carry out its broadcast licensee 
responsibility and in its rental plan which would result in the public sub- 
sidizing the equipment costs of the proposed trial. In any event, the 
Commission was certainly incorrect in granting Intervenor's application 
on the practically non-existent program showing which it made and com- 
pounded this error by finding and concluding that the proposed program- 
ming would serve the public interest. The. Commission has 
instituted pay television on an alleged "trial" basis when, in fact, the 
trial will not give it any useful and meaningful information. Under these 
circumstances, it is respectfully submitted that the Commission's 
Decision and Order must be reversed and the entire matter remanded 
for the issuance of a new decision in accordance with the opinion of this 
Court which sets forth the errors which have been committed by the 


Commission. 
Respectfully submitted, 


MARCUS COHN 


317 Cafritz Building 
Washington 6, D. C. 


Counsel for Appellants 


July 24, 1961 
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APPENDIX 


STATUTES AND RULES INVOLVED 


Communications Act of 1934, as amended: 


SEC. 1. For the purpose of regulating interstate and 
foreign commerce in communication by wire and radio so as 
to make available, so far as possible, to all the people of the 
United States a rapid, efficient, Nation-wide, and world-wide 
wire and radio communication service with adequate facilities 
at reasonable charges, for the purpose of the national defense, 
for the purpose of promoting safety of life and property . 
through the use of wire and radio communication, and for the 
purpose of securing a more effective execution of this policy 
by centralizing authority heretofore granted by law to several 
agencies and by granting additional authority with respect to 
interstate and foreign commerce in wire and radio communi- 
cations, there is hereby created a commission to be known as 
the ''Federal Communications Commission," which shall be 
constituted as hereinafter provided, and which shall execute 
and enforce the provisions of this Act. 


* * * 
SEC. 2 


(b) Subject to the provisions of section 301, nothing in 
this Act shall be construed to apply or to give the Commis- 
sion jurisdiction with respect to (1) charges, classifications, 
practices, services, facilities, or regulations for or in con- 
nection with intrastate communication service by wire or 
radio of any carrier, ... 


* * * 
SEC.3 .. 


(h) "Common carrier" or "carrier" means any person 
engaged as a common carrier for hire, in interstate or foreign 
communication by wire or radio or in interstate or foreign 
radio transmission of energy, except where reference is made 
to common carriers not subject to this Act; but a person en- 
gaged in radio broadcasting shall not, insofar as such person 
is so engaged, be deemed a common carrier. 


* ak * 
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(o) "Broadcasting" means the dissemination of radio 
communications intended to be received by the public, 
directly or by the intermediary of relay stations. 


* * * 


SEC. 301. It is the purpose of this Act, among other 
things, to maintain the control of the United States over all 
the channels of interstate and foreign radio transmission; and 
to provide for the use of such channels, but not the ownership 
thereof, by persons for limited periods of time, under licenses 
granted by Federal authority, and no such license shall be con- 
strued to create any right, beyond the terms, conditions, and 
periods of the license. No person shall use or operate any 
apparatus for the transmission of energy or communications 
or signals by radio (a) from one place in any Territory or 
possession of the United States or in the District of Columbia 
to another place in the same Territory, possession, or district; 
or (b) from any State, Territory, or possession of the United 
States, or from the District of Columbia to any other State, 
Territory, or possession of the United States; or (c) from any 
place in any State, Territory, or possession of the United 
States, or in the District of Columbia, to any place in any 
foreign country or to any vessel; or (d) within any State when 
the effects of such use extend beyond the borders of said State, 
or when interference is caused by such use or operation with 
the transmission of such energy, communications, or signals 
from within said State to any place beyond its borders, or 
from any place beyond its borders to any place within said 
State, or with the transmission or reception of such energy, 
communications, or signals from and/or to places beyond the 
borders of said State; or (e) upon any vessel or aircraft of the 
United States; or (f) upon any other mobile stations within the 
jurisdiction of the United States, except under and in accord- 
ance with this Act and with a license in that behalf granted 
under the provisions of this Act. 


* * * 


SEC. 303. Except as otherwise provided in this Act, the 
Commission from time to time, as public convenience, interest, 
or necessity requires shall— 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to be rendered by 
each class of licensed stations and each station within any 
class; 

(c) Assign bands of frequencies to the various classes of 
stations, and assign frequencies for each individual station and 
determine the power which each station shall use and the time 
during which it may operate; 
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(a) Determine the location of classes of stations or 
individual stations; 

(e) Regulate the kind of apparatus to be used with respect 
to its external effects and the purity and sharpness of the 
emissions from each station and from the apparatus therein; 

(f) Make such regulations not inconsistent with law as it 
may deem necessary to prevent interference between stations 
and to carry out the provisions of this Act: Provided, how- 
ever, that changes in the frequencies, authorized power, or in 
the times of operation of any station, shall not be made with- 
out the consent of the station licensee unless, after a public 
hearing, the Commission shall determine that such changes 
will promote public convenience or interest or will serve 
public necessity, or the provisions of this Act will be more 
fully complied with; 

(g) Study new uses for radio, provide for experimental 
uses of frequencies, and generally encourage the larger and 
more effective use of radio in the public interest; 

(h) Have authority to establish areas or zones to be 
served by any station; 

(i) Have authority to make special regulations applicable 
to radio stations engaged in chain broadcasting; 

(j) Have authority to make general rules and regulations 
requiring stations to keep such records of programs, trans- 
missions of energy, communications, or signals as it may 
deem desirable; 

* * * 

(0) Have authority to designate call letters of all stations; 

(p) Have authority to cause to be published such call 
letters and such other announcements and data as in the judg- 
ment of the Commission may be required for the efficient oper- 
ation of radio stations subject to the jurisdiction of the United 
States and for the proper enforcement of this Act; 

(q) Have authority to require the painting and/or illumi- 
nation of radio towers if and when in its judgment such towers 
constitute, or there is a reasonable possibility that they may 
constitute, a menace to air navigation; 

(r) Make such rules and regulations and prescribe such 
restrictions and conditions, not inconsistent with law, as may 
be necessary to carry out the provisions of this Act, or any 
international radio or wire communications treaty or conven- 
tion, or regulations annexed thereto, including any treaty or 
convention insofar as it relates to the use of radio, to which 
the United States is or may hereafter become a party. | 


* ak * 
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SEC. 307. (a) The Commission, if public convenience, 
interest, or necessity will be served thereby, subject to the 
limitations of this Act, shall grant to any applicant therefor 
a station license provided for by this Act. 


* * * 


SEC. 309. (a) Subject to the provisions of this section, 
the Commission shall determine, in the case of each appli- 
cation filed with it to which section 308 applies, whether the 
public interest, convenience, and necessity will be served by 
the granting of such application, and, if the Commission, upon 
examination of'such application and upon consideration of such 
other matters as the Commission may officially notice, shall 
find that public interest, convenience, and necessity would be 
served by the granting thereof, it shall grant such application. 


* ak * 


SEC. 310. (a) The station license required hereby shall 
not be granted to or held by— 

(1) Any alien or the representative of any alien; 

(2) Any foreign government or the representative thereof; 

(3) Any corporation organized under the laws of any 
foreign government; 

(4) Any corporation of which any officer or director is an 
alien or of which more than one-fifth of the capital stock is 
owned of record or voted by aliens or their representatives or 
by a foreign government or representative thereof or by any 
corporation organized under the laws of a foreign country; 

(5) Any corporation directly or indirectly controlled by 
any other corporation of which any officer or more than one- 
fourth of the directors are aliens, or of which more than one- 
fourth of the capital stock is owned of record or voted after 
June 1, 1935, by aliens, their representative, or by a foreign 
government or representative thereof, or by any corporation 
organized under the laws of a foreign country, if the Commis- 
sion finds that the public interest will be served by the refusal 
or the revocation of such license. 


* * * 


SEC. 313. (a) All laws of the United States relating to 
unlawful restraints and monopolies and to combinations, con- 
tracts, or agreements in restraint of trade are hereby 
declared to be applicable to the manufacture and sale of and 
to trade in radio apparatus and devices entering into or 
affecting interstate or foreign commerce and to interstate 
or foreign radio communications. Whenever in any suit, 
action, or proceeding, civil or criminal, brought under the 
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provisions of any of said laws or in any proceedings brought 
to enforce or to review findings and orders of the Federal 
Trade Commission or other governmental agency in respect 
of any matters as to which said Commission or other govern- 
mental agency is by law authorized to act, any licensee shall 
be found guilty of the violation of the provisions of such laws 
or any of them, the court, in addition to the penalties imposed 
by said laws, may adjudge, order, and/or decree that the 
license of such licensee shall, as of the date the decree or 
judgment becomes finally effective or as of such other date as 
the said decree shall fix, be revoked and that all rights under 
such license shall thereupon cease: Provided, however, That 
such licensee shall have the same right of appeal or review, 
as is provided by law in respect of other decrees and judg- 
ments of said court. | 

(b) The Commission is hereby directed to refuse a 
station license and/or the permit hereinafter required for 
the construction of a station to any person (or to any person 
directly or indirectly controlled by such person) whose license 
has been revoked by a court under this section. 


* * * 


SEC. 315. (a) If any licensee shall permit any person 


who is a legally qualified candidate for any public office: to 
use a broadcasting station, he shall afford equal opportunities 
to all other such candidates for that office in the use of ‘such 
broadcasting station: Provided, That such licensee shall have 
no power of censorship over the material broadcast under the 
provisions of this section. No obligation is imposed upon any 
licensee to allow the use of its station by any such candidate. 


* * * 


SEC. 317. (a) (1) All matter broadcast by any radio 
station, for which any money, service or other valuable con- 
sideration is directly or indirectly paid, or promised to or 
charged or accepted by, the station so broadcasting, from any 
person, shall, at the time the same is so broadcast, be an- 
nounced as paid for or furnished, as the case may be, by such 
person: Provided, That "service or other valuable considera- 
tion" shall not include any service or property furnished with- 
out charges or at a nominal charge for use on, or in connection 
with, a broadcast unless it is so furnished in consideration for 
an identification in a broadcast of any person, product, service, 
trademark, or brand name beyond an identification which is 
reasonably related to the use of such service or property on 
the broadcast. 


* * * 
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SEC. 325. (a) No person within the jurisdiction of the 
United States shall knowingly utter or transmit, or cause to 
be uttered or transmitted, any false or fraudulent signal of 
distress, or communication relating thereto, nor shall any 
broadcasting station rebroadcast the program or any part 
thereof of another broadcasting station without the express 
authority of the originating station. 

(b) No person shall be permitted to locate, use, or main- 
tain a radio broadcast studio or other place or apparatus from 
which or whereby sound waves are converted into electrical 
energy, or mechanical or physical reproduction of sound waves 
produced, and caused to be transmitted or delivered to a radio 
station in a foreign country for the purpose of being broadcast 
from any radio station there having a power output of sufficient 
intensity and/or being so located geographically that its 
emissions may be received consistently in the United States, 
without first obtaining a permit from the Commission upon 
proper application therefor. 


SEC. 326.’ Nothing in this Act shall be understood or con- 
strued to give the Commission the power of censorship over 
the radio communications or signals transmitted by any radio 
station, and no regulation or condition shall be promulgated or 
fixed by the Commission which shall interfere with the right 
of free speech by means of radio communication. 


Rules and Regulations 


§ 4.101 Experimental television broadcast station. 

The term "experimental television broadcast station" 
means a station licensed for experimental transmission of 
transient visual images of moving or fixed objects for simul- 
taneous reception and reproduction by the general public. 


Note: The transmission of synchronized sound (aural 
broadcast) is considered an essential phase of television 
broadcast and one license will authorize both visual and 
aural broadcast. 


§ 4.102 Purpose 

A license for an experimental television broadcast station 
will be issued for the purpose of carrying on research and 
experimentation for the advancement of television broadcast- 
ing which may include tests of equipment, training of personnel, 
and experimental programs as are necessary for the experi- 
mentation. 


* * * 
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§ 4.131 Licensing requirements, necessary showing. 

(a) An applicant for a new experimental television broad- 
cast station, change in facilities of any existing station, or 
modification of license is required to make a satisfactory show- 
ing of compliance with the general requirements of the Com- 
munications Act of 1934, as amended, as well as the following: 

(1) That the applicant has a definite program of research 
and experimentation in the technical phases of television | 
broadcasting which indicates reasonable promise of substantial 
contribution to the development of the television art. 

(2) That upon the authorization of the proposed station the 
applicant can and will proceed immediately with its program 
of research and experimentation. | 


* * * 


§ 4.182 Charges. 

No charges, either direct or indirect, shall be made by 
the licensee of an experimental television broadcast station 
for the production or transmission or either aural or visual 
programs transmitted by such station, except that this section 
shall not apply to the transmission of commercial programs 
by an experimental television relay or pickup broadcast istation 
for retransmission by a television broadcast station. 


* * * 


§ 4.382 Program service; charges prohibited; announcements. 

(a) A licensee of a developmental broadcast station shall 
broadcast programs only when they are necessary to the experi- 
ments being conducted. No regular program service shall be 
broadcast unless specifically authorized. If the license author- 
izes the carrying of programs, the developmental broadcast 
station may transmit the programs of a standard or FM broad- 
cast station or networks provided that during the broadcast a 
statement is made identifying the station or network originating 
the program (by giving the call letters of the station or name of 
the network) and announcing that the program is being broadcast 
in connection with the experimental operation of a developmental 
broadcast station. 

(b) No licensee of any standard or FM broadcast station 
shall make any additional charge, directly or indirectly, for the 
transmission of programs by a developmental broadcast station. 

(c) The provisions of paragraphs (a) and (b) of this section 
shall be applicable to rebroadcasts of the programs of a 
standard or FM broadcast station or network by a developmental 
broadcast station. 
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JURISDICTIONAL STATEMENT 


Case No. 16,278 is an appeal filed pursuant to Section 
402(b) of the Communications Act of 1934, as amended, 47 U.S.C. 


402(b), seeking review of a Report and Decision of the Federal 


me 
Communications Commission, adopted February 23, 1961 (30 F.C.C. 
301; R. 1572-1598), in Docket No. 18814, granting the applica- 
tion of intervenor RKO Phonevision Company (then Hartford 
Phonevision eee ge the licensee of television broadcast 
station WHCT, Hartford, Connecticut, for authority to conduct 
trial subscription television operations, 

Case No. 16,315 is a Petition for Review filed in reliance 


upon Section 402(a) of the Communications Act of 1934, as 


amended, 47 U.S.C. 402(a), and the Judicial Review Act of 1950, 


5 U.S.C. 1031, et seq., seeking review of the same Commission 


Report and Decision appealed from in Case No. 16,278. 

Review proceedings under Sections 402(a) and 402(b) are 

mutually exclusive, since Section 402(a) applies only to those 
proceedings which do not lie under Section 402(b). Gerico 
Investment Company v. Federal Communications Commission, 99 U.S. 
App. D.C. 379, 240 F. 2d 410. The operating authorization 
involved here comes within the definition of “license” in Sec- 
tion 3(bb) of the Communications Act, 47 U.S.C. 153(bb), = and 
Se 
1/ By order of July 7, 1961, this Court granted the motion of 
intervenor to substitute RKO Phonevision Company for Hartford 
Phonevision Company, after the name of intervenor had been 
changed. 
2/ Section 3(bb) provides, “Station license,* ‘radio station 
license,' or ‘license’ means that instrument of authorization 
required by this Act or the rules and regulations of the Com- 
mission made pursuant to this Act, for the use or operation of 
apparatus for transmission of energy, or communications, or 


signals by radio by whatever name the instrument may be desig- 
nated by the Commission." 
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the grant was therefore a grant of a license appealable by an 
aggrieved party under Section 402(b) (6). Licensing actions 
of the Commission are appealable only under Section 402(b). 
and the Petition for Review in Case No. 16,315 should there- 
fore be rhontinncn O'Neill Broadcasting Co. v. United 
States, 100 U.S. App. D.C. 38, 241 F. 2d 443; Metropolitan 
Television Co. v. United States, 95 U.S. App. D.C. 326, 221 
F. 2d 879. Since we believe Bp oannientsapetictonersierce prop- 
erly before this Court only as appellants, we shall treat 
the case in the remainder of this brief as solely a appeal, 


for simplicity of reference, 


COUNTERSTATEMENT OF THE CASE 


Appellants" statement of the case adequately presents the 


background of the controversy before the Court. However, we 
believe that a further statement, serving as a basis for the 


argument portion of this brief, may be helpful to the Court. 


er | 

37 Appellants—petitioners have stated their view that the 

cause is properly cognizable under Section 402(b) (6), the 

Petition for Review in the Section 402(a) case having been 
filed in an abundance of caution (App. Br. 1, fn. 2/). 
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A. The Phonevision System 


The Report and Decision appealed from (30 F.c.C. 301, 
4/ 


R. 1572-1598) granted an application, after hearing, for 
authority to conduct trial subscription television opera- 
tions for three years over television station WHCT in Hart- 
ford, Connecticut. Subscription television is the furnish- 
ing of programs to the public over television broadcast sta- 
tions supported by direct payment of charges. The subscrip- 
tion television system authorized by the Commission is called 
Phonevision, and was developed by Zenith Radio Corporation 

3/ 
(Zenith) (30 F.C.C. at 302, R. 1573 par. l(c). 

The Phonevision system, described more fully in the 
decision (30 F.C.C, at 302-110, R. 1573-1582), consists basic- 
ally of an encoder which "scrambles" (renders unintelligible) 
the video and audio signals of a standard television trans- 
SSS SS 
4/ Since the Commission's printed slip opinion will be used 
as part of the joint appendix pursuant to Rule 16(f), this 
brief will refer to both record pages and pages of the offi- 
cial opinion only in the Counterstatement portion. 

5/ Zenith will manufacture the equipment to be used. Tele- 
vision Entertainment Company, Inc. (Teco) is Zenith's patent 
licensee, and the assignor to RKO General, Inc. (RKO) of 

the Phonevision franchise for the Hartford area. RKO is 

the parent of the licensee, RKO Phonevision Company. See 


30 F.C.C. at 302, R. 1573, par. 1 for a fuller description 
of these parties. 
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6/ 
mitter, and a decoder on the receiver which restores intel- 
ligibility. The subscriber, to whose television receiver the 
decoder is attached, selects the desired station and then turns 
a knob on the decoder to a "program identification number" of 
three aaipeoepeniica to the subscriber by publication in 
daily newspapers, in booklets, or by individual decoding cards), 
which activates the decoder to shift to Phonevision and furn- 
ish an unscrambled picture on the television receiver screen. 
(30 F.C.C. at 303, R. 1574). Special controls indicate whether 
the operation is properly correlated. During the program, the 
subscriber may switch from the subscription ogren to other 
stations, and back again, without charge (30 F.C.C. at 303, 


R. 1574). 


Contracts with subscribers will be on a month-to-month 


basis (30 F.C.C. at 304, R. 1575). The subscriber is billed 


through a credit-type decoder, containing a paper billing tape 


which records program usage, and which the subscriber sends in 
8/ 
with his payment (30 F.C.C. at 303-304, R. 1575). | The charges 


ear eed ea 
6/ The encoder also generates an "air code" signal containing 
instructions by which a receiver, assisted by the decoder, 
can restore intelligibility. 


Z/ This number designates the program and its price (30 F.C.C. 
at 303, R. 1574). 


8/ A coin-box type of decoder would be used if the! demand were 
sufficient (30 F.C.C. at 303, R. 1575). 
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are an installation charge estimated at between $7.50 and 
$10; a rental charge not to exceed 75 cents per week, to 
cover repairs and maintenance service; and a per program 
charge of from 25 cents to $3.50, with most of the programs 
expected to fall within a price range of 75 cents to $1.50 
(30 F.C.C. at 304, R. 1575). 

Station WHCT will continue to provide approximately 
30 hours per week of conventional "free” television, with 
about 40 hours per week of subscription programs (30 F.C.C. 
at 307, R. 1579). The programming is intended to consist 
mainly of "box-office attractions,” i.e., programming for 
which the public would ordinarily pay an admission charge, 
including motion picture feature films (and some legitimate 
theater, opera, ballet and concert performances) between the 
hours of 7 and 11 p.m. every day; educational features between 
5 and 6 p.m. Monday through Saturday; motion picture art films 


between 2 and 5 p.m. on Sundays; children's films between 


2 and 5 p.m. on Saturdays; sports features, and perhaps pro- 


grams of limited interest (e.g., to doctors), from time to 
time (30 F.C.C. at 307-308, R. 1579-1580). There will be 
no commercial advertising during any subscription program 
(30 F.C.C. at 308, R. 1580). 


— re 
9/ Seventeen hours will be original programs, and the re- 
mainder probably repeat showings. 


== 
B. Docket No. 11279 

The Commission's basic consideration of the public in- 
terest in trial subscription television operations, and of 
the conditions under which applications for such operations 
would be accepted, was set forth in an earlier, separate pro- 
ceeding in Docket No. 11279. ay Docket No. 11279 was initiated 
by a Notice of Proposed Rule Making adopted on February 10, 
1955 (20 F.R. 935) inviting interested parties to comment on 
questions of law, fact and the public interest raised by peti- 
tions for the authorization of the transmission in scrambled 
form of programs which could be received in intelligible form 
only by the use of decoders and the payment of a charge. In 
view of the importance of the matter, the Commission determined 
that it would be best to consider such factors in a general rule- 


making proceeding in which all phases of the problem would be 


afforded detailed and careful consideration (20 F.R. 935). 


Although many comments were received in response to this Notice, 


the Commission issued a Notice of Further Proceedings on May 
23, 1957 (22 F.R. 3758-60) in which it decided to concentrate 
further proceedings on a study of the conditions under which 
10/ The title of this proceeding was "In the Matter of Amend- 
ment of Part 3 of the Commission's Rules and Regulations 


(Radio Broadcast Services) to provide for Suber Pon Tele- 
vision service. 
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it might be desirable to authorize trial subscription tele- 
di/ 
vision operations. 


On October 17, 1957 the Commission issued its First 
12/ 
Report in Docket No. 11279, concluding that a trial of 


subscription television under specified conditions would 
serve the public interest by enabling the public to register 
its judgment, providing data and information on the competi- 
tive impact, providing information on technical standards, 


and showing the possible need for additional controls by 
13/ 
legislation. The Commission also fully reviewed its 


authority under the Communications Act to authorize a sub- 
14/ 
scription service. 


—— 
1l/ This Notice also stated the Commission's view that it 

had authority to authorize subscription television if found 
to be in the public interest. In response to a letter from 
the Chairman of the House Interstate and Foreign Commerce 
Committee concerning this conclusion, the Commission prepared 
a memorandum of law which it sent to the Committee Chairman 
and made public.See15 Pike & Fischer, Radio Regulation 1689. 


12/ 23 F.C.C. 531, 16 Pike & Fischer, Radio Regulation 1509. 


13/ The Commission decided it could neither grant carte 
blanche authorization to a yet untried service nor refuse 
to afford proponents an opportunity to demonstrate their 
service. 


14/ As part of this review, the Commission explored both 
the statutory provisions and the history preceding the 
passage of the 1927 Radio Act and the relevant provisions 
of the Communications Act of 1934. 


-9- 

The conditions and limitations sea in the First 
Report covered the scope of Me ne aertoncenean tp be used, 
control by the licensee, non-exclusivity requirements, non- 
renewability, hours, charges and information to be submitted 
by applicants. i 


On February 26, 1958, the Commission issued a Second 


Report, 16 Pike & Fischer, Radio Regulation 1539, announcing 


that it would not process applications for trial subscription 


authorization until 30 days after the adjournment of the 85th 
Congress. This Second Report followed the adoption of a Reso- 
lution by the Senate Interstate and Foreign Commerce Committee 
proposing that the Commission not authorize subscription tele- 
vision “without specific authorization by law.” The Commis- 
sion also noted the introduction of prohibitory legislation 
and proposed Congressional hearings. Some of the bills in- 
troduced called for a complete prohibition, while others 
sought to place limiting restrictions on the Commission's 
authority. The Commission believed it advisable to withhold 
action until the pending bills were acted upon or it became 
evident that no action would be taken. The Commission main- 
tained the status quo until the 86th Congress. On March 23, 


SS 
15/ Trials would be permitted only in cities with four or 
more commercial television services available. 
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1959, it adopted a Third Report in Docket No. 11279, 26 F.C.C. 
265, 16 Pike & Fischer, Radio Regulation 1540a, in which it 
determined to process applications filed in conformity with 
revised requirements there set forth. 

Virtually all the conditions of the First Report were 
retained. The Commission, however, changed two major condi- 
tions. It deleted the provision allowing trials of any one 
system in three cities, and limited the trial of any one system 
to one pee It also prohibited the sale to the public of 
special receiving devices for subscription television, a matter 
left open in the First Report. The Commission restated Para- 
graphs 63-89 of the First Report in order to set forth the 
revised provisions in full; it reaffirmed the relevant remain- 
der, including Paragraph 92, which had stated: 

The Commission will, when it finds that 
sufficient, meaningful data are avail- 
able from trial subscription television 
operations, conduct a public hearing at 


which all interested parties have full 
opportunity to submit information, data 


—————————————————— 
16/ This change was adopted to protect against the possible 
premature establishment of broadscale subscription service 
prior to permanent .authorization, The Commission also 
imposed a restriction providing that only one system could 
be authorized to operate in any particular community. 
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and views concerning the foregoing and 

any other questions which remain to be 

answered in reaching a decision as to 

whether the authorization of a subscrip- 

tion television service on some extended 

or continuing basis would serve the 

public interest (First Report, par. 7, 

23 F.C.C. at 556, 16 Pike & Fischer, 

Radio Regulation at 1533) 

The House Committee on Interstate and Foreign Commerce, by 
a vote of eleven to ten, on March 25, 1959, adopted a committee 
resolution to the effect that the committee had no! reservations 
to the authorization of trial subscription television operations 
i7/ 
as contemplated in the Third Report. 
C. Docket No, 13,814 
On June 22, 1960 RKO Phonevision Company (RKO Phone- 

vision) filed its application with the Commission requesting 
permission to commence subscription operations over television 
station WHCT in Hartford, Connecticut (R. 4-184). | On Septem- 
ber 29, 1960, the Commission issued a Hearing Order designat- 
ing RKO Phonevision's application for hearing before the 
Commission en banc. (Docket No, 13,814, R. 206-217). In its 
Order, the Commission adopted the following issues for hear- 


ing, Stating them to be narrower in scope than the questions 


involved in the rule making proceeding (R. 210): 


Se 
17/ 105 Cong. Rec. 4812-4813 (daily ed. Mar. 26, 1959) 
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(1) Whether the proposed operation conforms with the con- 
ditions of the First and Third Reports. 

(2) Whether Hartford viewers would be deprived of tele- 
vision service which might otherwise be expected to be avail- 
able. 

(3) Whether it would adversely affect competition in the 
television industry in Hartford. 

(4) Whether it would impair the free exercise, by the 
station licensee, of discretion necessary to discharge his res- 
ponsibilities to the public including the selection and rejec- 
tion of programs, and the reasonableness of charges to be 
imposed upon subscribers. 

(5) Whether the test would serve the public interest, 
convenience and necessity. 

The appellants, who were all parties to the hearing, 
filed a petition with the Commission on October 7, 1960 
requesting clarification of the issues involved or, in the 
alternative, modification thereof (R. 242). The Commission 
denied this petition, stating that "|, . the issues as present- 
ly framed provide for the adduction of sufficient evidence con- 
cerning programming to enable us to render a meaningful deci- 


18/. 
sion with respect to the proposed trial operation.” The .. 


187 Memorandum Opinion and Order of October 21, 1960 
R. 


( 352-353). 
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Commission held hearings on the application from October 24, 


1960 to October 28, 1960. 


D. The Commission's Report and Decision 


The Commission issued its final Report and Decision on Febru- 
ary 23, 1961. The Commission noted that to some extend the ques- 
tions raised by issues 2, 3 and 4, relating to the deprivation 
to Hartford viewers of available television services, possible 
adverse competitive effect, and licensee responsibilities, were 
expected to and would persist beyond the hearing and must await 
a study of the trial itself. (30 F.C.C. at 310, R. 1583), It 
determined, however, that: | 


"the proposed trial would provide informa- 

tion which would assist us in the ultimate 

determination of whether a nationwide | 

subscription television service would | 

comport with our statutory obligation |to 

‘encourage the larger and more effective 

use of radio in the public interest.’ 

Section 303(g) of the Communications 

Act of 1934, as amended." (30 F.C.C. | 

at 310, R. 1583). : 

19/ 

This conclusion was based upon a careful review of each issue 


| 
and of the contentions of the opponents (30 F.C.C. at 310-320, 


R. 1582-1595). 

The Commission concluded that the granting of intervenor's 
application would fulfill the objectives of trial subscription 
television contained in the First Report and the Third Report 
in Docket No. 11279, and that a grant would be in the public 


aD Hl 
19/ This included determinations that significant adverse 
effects were not to be expected under issues 2, 3 and 4, 
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interest, convenience and necessity. It therefore granted 
Intervenor's application for a period of three years on a 
trial basis only, and subject to the conditions set forth in 


20/ 
the Third Report (30 F.C.C. at 321, R. 1596). 


a 

20/ Other conditions related to the submission to the Com- 
mission of information concerning classification of sub- 
scribers, the maintenance of complete records on all aspects 
of the trial, non-renewability, and suspension because of 
electrical interference. 
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SUMMARY OF ARGUMENT 
I 

The Communications Act provides ample statutory saahonias 
for the licensing of a trial operation of subscription tele- 
vision, The statute confers upon the Commission broad powers 
to determine the nature of the service to be rendered by 
television stations and to encourage the larger and none 
effective use of radio in the public interest. Section 303. 
Since no provision of the statute prohibits a service requir- 
ing the direct payment of a fee by the public, or limits the 
uses of radio frequencies to those which were common (when 
the law was enacted, the Commission may provide for a new 


service on a trial basis to determine its value to the pub- 


lic, National Broadcasting Company v. United States, 319 


U.S. 190; American Airlines v. Civil Aeronautics Board, 89 


U.S. App. D.C. 365, 192 F. 2d 417. 

The legislative history of the Communications Act need 
not be reviewed because the statute presents no ambiguity. 
However, the Commission correctly considered the legislative 
history to be consistent with its view that it had statutory 


authority to authorize a trial of subscription television, 


II 
The Commission correctly found that the application before 


it met the conditions previously prescribed for any trial 
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operation, The rental of decoders did not violate the con- 
dition against the sale of decoders to the public. The Com- 
mission did not intend to prohibit a return on investment in 
the trial operation, nor, in any event, does the rental fee 
include the depreciated cost of the decoders. Finally, the 
rental fees for a'full three year trial operation are not 
the equivalent of what the purchase price would be if the 
decoders were sold, 

Nor did the conditions of the trial operation infringe 
upon necessary licensee responsibilities. The licensee has 
committed itself, directly to the Commission, and by con- 
tractual arrangement, to retain its right to reject unsuit— 
able programs, to control schedules, to make a free choice 
among programs from any source, and to determine at least 
the maximum charges to the public. Neither the greater back- 


ground in the promotion of subscription television by Zenith 


and Teco, nor the provision for some sharing in the subscrip- 


tion television revenues by Teco, show that the commitment 
and contractual provisions will not be adhered to, 
III 
The program plans of RKO Phonevision were adequate for 
a trial operation. The Commission had adequate information 
on the types of programs proposed, the hours of subscrip- 


tion programming, and other preparations, In view of the 


| 
imponderables necessarily present in the trial of any ser- 
vice, it would be unreasonable to require further detail. 
Similarly, the ordinary standards of program balance for 


television stations cannot be applied in a trial of this 


type. The applicant does propose to maintain the minimum 


number of hours of “free" television during the period of. 


the trial. 


IV 
The contention that the test will not provide the 
Commission with a satisfactory basis for determining 
whether subscription television should be authorized on — 
a permanent basis, is merely a disagreement with the Com- 
mission's discretionary judgment, If the decision to | 
authorize a trial was within the Commission's jurisdic- 


tion, the conditions it prescribed for that trial were 


reasonably related to the objective. 
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ARGUMENT 


THE AUTHORIZATION OF A TRIAL OF 
SUBSCRIPTION TELEVISION WAS WITH- 
IN THE COMMISSION'S JURISDICTION 

Appellants urge first that the Communications Act 
does not authorize the Commission to license a trial of 
subscription television (Br. 11-24). This argument, which 
rests essentially on the novelty of such a service, is made 
in the face of provisions of the Act conferring ample statu- 

21/ 
tory support for the challenged action. 

As shown in the Counterstatement of the Case, the 
authorization under review has the purpose of determining 
the potential usefulness and effects of a new service under 
conditions of actual use, rather than by predictions based 
on the representations of its proponents and opponents. It 
is an attempt to determine the public interest in both a 
legal and literal sense. ‘The Communications Act clearly 
provides the necessary support. 

To implement the general purpose of the Act expressed 
—— 

21/ It may be noted here that the Proposed Findings of 
Fact and Conclusions of Law submitted to the Commission 
by appellants stated (R. 1203): "The Respondents do not, 
in this proceeding, question the propriety of the Third 
Report, nor do they object, at this time, to any of the 
conditions included therein. The issue is not whether a 
test should be authorized; the overriding issue is whether 
this Applicant has made a showing sufficient to warrant a 
grant of its application." 

However, although appellants did not raise the ques- 
tion of statutory authority before the Commission in this 
proceeding, the Commission had ruled on the issue in 


Docket No. 11,279, and we have therefore not argued that 
the question cannot be raised upon this appeal. 
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22/ 
in Section 301, 47 U.S.C. 301, to"maintain the control 


of the United States over all the channels of interstate and 
foreign radio transmission * * * under licenses granted by 
Federal authority,” Congress created a licensing scheme 
whose touchstone is the "public interest, convenience, and 
necessity.” Sections 303, 307(a), 308(a), 309(a) and 310(b), 
47 U.S.C. 303, 307(a), 308(a), 309(a) and 310(b); Federal 
Communications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134, 137-138. Section 307(a) thus provides: 
The Commission, if public convenience, 

interest, or necessity will be served 

thereby, subject to the limitations of 

this Act, shall grant to any applicant 


therefor a station license provided 
for by this Act. 


In recognition of the need for a regulatory framework 


within which the licensing process could be effectuated, 


Congress clothed the Commission with broad powers to 


—— 
22/ Section 1, 47 U.S.C. 151, also provides: "For \the purpose 
of regulating interstate and foreign commerce in communica-— 
tion by wire and radio so as to make available, so far as 
possible, to all the people of the United States a rapid, 
efficient, Nation-wide, and world-wide wire md radio commun- 
ication service with adequate facilities at reasonable 
charges, for the purpose of the national defense, for the 
purpose of promoting safety of life and property through the 
use of wire and radio communication, and for the purpose of 
securing a more effective execution of this policy by 
centralizing authority heretofore granted by law to several 
agencies and by granting additional authority with respect 

to interstate and foreign commerce in wire and radio communi- 
cation, there is hereby created a commission to be known as 
the Federal Communications Commission, which shall be consti- 
tuted as hereinafter provided, and which shall execute and 
enforce the provisions of this Act." 
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determine the nature and characteristics of the service to 
be rendered by radio and television stations. Section 303, 
47 U.S.C. 303, provides: 


Except as otherwise provided in this Act, the 
Commission from time to time, as public con- 
venience, interest, or necessity requires 
shall -- 

(a) Classify radio stations; 

(b) Prescribe the nature of the service to 
be rendered by each class of licensed stations 
and each station within any class; 

(c) Assign bands of frequencies to the various 
classes of stations, and assign frequencies for 
each individual station and determine the power 
which each station shall use and the time during 
which it may operate; 

(d) Determine the location of classes of 
stations or individual stations; 

(e) Regulate the kind of apparatus to be 
used with respect to its external effects and 
the purity and sharpness of. the emissions from 
each station and from the apparatus therein; 

(f£) Make such regulations not inconsistent 
with law as it may deem necessary to prevent 
interference between stations and to carry 
out the provisions of this Act; * * * 

(g) Study new uses for radio, provide for 
experimental uses of frequencies, and generally 
encourage the larger and more effective use of 
radio in the public interest; * * * 


The Commission has a broad charter. These provisions 
constitute a full and affirmative mandate, "subject to the 
limitations of this Act,” to encourage new uses of radio and 
to license any use found to be in the public interest. 


American Airlines v. Civil Aeronautics Board, 89 U.S. App. 


a ee een Nee 


D.C. 365, 192 F.2d 417; C.J. Community Services, Inc. v. 


Federal Communications Commission, 100 U.S. App. D.C. 379, 


eee 


246 F.2d 660. In the absence of some limitation in the 


statute either prohibiting the use of radio for a subscription 
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service or narrowing the Commission's licensing authority to 
| 


existing forms of service, the insistence of appéllant 
that the Commission cannot “authorize such a major ‘change 
in the concept of American broadcasting and the regulatory 
scheme surrounding it" (Br. 13), is clearly insupportable. 
No such restrictive provision has been cited or relied on 
by appellants. 

Indeed, the courts have already substantially fore- 

23 

closed appellants’ contention that the alleged novelty 
and dangers of this new use of radio (App. Br. 12-13) require 
a specificity of statutory authority required for no other 
form of service. Thus, in rejecting attacks against the 
Commission's rules governing network-station relationships, 
the Supreme Court stated in National Broadcasting Co. v. 
United States, 319 U.S. 190, 219-220: 

* * ® While Congress did not give the Com- 

mission unfettered discretion to regulate 

all phases of the radio industry, it did 

not frustrate the purposes for which the 

Communications Act of 1934 was brought into 

being by attempting an itemized catalogue 

of the specific manifestations of the 

general problems for the solution of which | 

it was establishing a regulatory agency. 


That would have stereotyped the powers of 
the Commission to specific details in 


Oe 
23/ The trial of a subscription service is not in fact a 
novelty. Twenty years ago the Commission authorized a simi- 
lar trial for an FM station. In the Matter of Muzak Corpo- 
ration, 8 F.C.C. 581. The Muzak system, not now in opera- 
tion, also provided for transmissions to the general public, 
utilizing special leased receiving equipment necessary to 
receive the programs, with a charge to the subscriber an 
integral part of the system. 
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regulating a field of enterprise the dominant 
characteristic of which was the rapid pace of 
its unfolding. And so Congress did what 
experience had taught it in similar attempts 
at regulation, even in fields where the 
subject-matter of regulation was far less 
fluid and dynamic than radio, The essence of 
that experience was to define broad areas for 
regulation and to establish standards for 
judgment adequately related in their applica- 
tion to the problems to be solved. 


The "growing complexity of our economy" which induced 
Congress to "place regulation of businesses like communica— 
tion in specialized agencies with broad powers,” United 
States v. Storer Broadcasting Co., 351 U.S. 192, 203, has 
continually, together with new scientific developments, 
produced new uses for radio. For, as the Commission pointed 
out in its discussion of its authority in the First Report 
in Docket No. 11279, 23 F.C.C. at 536: 


It was not possible when the legislation 
was enacted, any more than it is now, to 
foresee all possible developments in the 
use of the radio spectrum, From the 
beginning, all phases of radio have under- 
gone continual development and change, 
spurred by the inventiveness of a dynamic 
industry. Manifestly this fact was fully 
recognized by Congress and explains the 
latitude of the licensing powers the 
Commission was authorized and directed to 
exercise in conformity with the basic standards 
and gagcific requirements laid down in the 
act .— 


———— ee 

24/ A few examples of new developments make clear the wisdom 
of Congress. Color television, space satellite communica- 
tions, and so called “functional music" are well-known today, 
but were not in 1927. (Functional music on a simplex basis 
is a subscription music operation in which subscribing 
businesses receive regular broadcasts with the advertising 
deleted by a supersonic signal which activates special 
equipment in the receivers, On a multiplex basis, the 
special service is programmed separately from the main 
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It is true, of course, that some problems remain to 
be resolved before the Commission could authorize subserip- 
tion television on a regular and permanent basis. As 
appellants suggest (Br. 22-23), the Commission would have 
to decide whether it should regulate rates and, if so, in 
what manner. It is by no means certain, however, that rate 
regulation would be necessary or desirable. If it, should 
be, the type and degree of regulation may or may not require 
additional legislation. But the sort of information which 


is necessary to resolve this problem is precisely the kind 


of information which can best be provided by a trial opera- 
25/ 
tion. The Commission determined to have a trial because 


ee ee 
24/ (cont'd) channel. See Functional Music, Inc. v. Federal 
Communications Commission, 107 U.S. App. D.C. 34, 274 F.2d 
543; Report and Order in Docket No. 12517, adopted May 4, 
1960, 25 F.R. 4240, 19 Pike & Fischer, Radio Regulation 1619), 
As late as 1935 there were no commercial television receivers 
available to the public. First Annual Report of the Federal 
Communications Commission, Pp. 27. 


25/ While an essential purpose of the trial is to determine 
whether the public will be interested in paying for programs 
(see First Report, 23 F.C.C. at 544), and the Commission has 
not prescribed the rates to be charged during the trial, the 
Commission specified in the Third Report that “charges and 
terms and conditions of service" must be applied uniformly, 
except for reasonable classifications (26 F.C.C. at 272) 
and, in its final decision making a grant, it reviewed 
carefully the proposed charges and conditions, 30'F.C.C. at 
302-305. (Although in the Counterstatement we gave both 
record page citations and citations to the official print 
for the Commission's final decision, we shall hereafter use 
only the "30 F.C.C." form of citation, since the official 
slip opinion will be inserted in the Joint Appendix.) 


it could: 


* * * find little justification for either 
carte blanche authorization of the use. of 
broadcast frequencies for an untried service 
of this kind or, on the other hand, for 
refusal by the Commission to afford a suit- 
able opportunity for subscription television 
to demonstrate its capacity to render a 
useful service; for the public to appraise 
its desirability and register its reaction -- 
favorable or otherwise -- to what that 
service may have to offer; and for the Com- 
mission to determine what legislative recom- 
mendations it may be desirable to submit to 
Congress' concerning the appropriate methods 
for regulating the service, in the event a 
trial indicates it should be permitted on a 
continuing basis. (First Report, 23 F.C.C. 
at 533.) 


Since the statutory authority is adequate, appellants’ 
reliance (Br. 23-24) upon Interstate Commerce Commission v. 
United States ex rel, Los Angeles, 280 U.S. 52, and Border 
Pipe Line Co. v. Federal Power Commission, 84 U.S. App. D.C. 
142, 171 F.2d 149, is misplaced. Both cases denied authority 
to agencies because the relevant statutes did not grant the 
authority. In the former, the Court refused to construe the 
statutory power to require a carrier to permit another 
carrier to use its terminal facilities as power to compel 
carriers "to build a union passenger station in a city of 
the size and extent and the great business requirements of 
Los Angeles" (280 U.S. at 68); in the latter, this Court 


refused to construe "interstate commerce" to include foreign 
g 


commerce where the latter phrase had been originally included 


and was later eliminated by Congress in the legislative 


course of the act. Neither case supports the claim appellants 
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base on the Communications Act. 

We contend that, the language of the statute being 
unambiguous, and the result not being absurd or cnreatsonabiles 
there is no need here to refer to the legislative history. 


United States v. Missouri Pac. R. Co., 278 U.S. 269, 278; 


—————— 


The Elm City Broadcasting Co. Vv. United States, 98 U.S. App. 
D.C. 314, 235 F.2d 811. 

However, since the Commission reviewed that history 
in analyzing the jurisdictional question (First Report, 23 
F.C.C. at 538-540, and appellants conclude that the legis- 
lative history does not support the Commission's siilows (Br. 
13-20), we shall discuss it here. The Commission noted 
first (First Report, 23 F.C.C. at 538) that the pertinent 
references were in the legislative development of the Radio 
Act of 1927, 44 Stat. 1162, which was ublertamicittabhityie= 
enacted in the Communications Act of 1934, 48 Stat. 1064. 
It concluded that the legislative history "does not offer 
uncontradicted support to either view. We peitiewes! however, 
that to the limited extent of the indications it offers as 
to Congressional intent on the question, the legislative 
history gives appreciably more support to a Sonicaluedton that 


the Commission has the statutory power to authorize sub- 


scription television, than to the contrary view.” ‘(First 


Report, 23 F.C.C. at 538.) This was unquestionably a correct 
conclusion. 
Senator Dill, the Senate sponsor of the bill which 


became the Radio Act of 1927 (H.R. 9971), ané=Chairman of 
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the Conference Committee, believed that the law gave the 
Commission the authority to permit or prohibit subscription 
television. In answer to a question (by Senator Walsh) as 
to whether anything in the Bill would permit "the charging 
of a fee to listeners-in when messages are broadcasted", 
Senator Dill stated (68 Cong. Rec. 2880-2881): 


Mr. President, in the first place, this bill 
provides that the Commission shall have 
authority to regulate the type of transmitting 
apparatus as to its external effect, so that 
the Commission would have the power to permit 
or prohibit the use of such apparatus if it 

so desired, but I want to say to the Senator 
that, in'my judgment, Congress should not pass 
a law that would prevent a broadcasting sta- 
tion from so equipping itself that people 
could not listen to its programs unless they 
had a certain kind of receiving set or attach- 
ments for sets. I do not know any reason why 
the Congress of the United States should pre- 
vent it from engaging in that business any 
more than we should prevent a telephone com- 
pany or a movie house from preparing some- 
thing and not allowing anybody to enjoy it 

or hear it except by their paying a fee. 


While Senator Dill did not believe that a station so 
limiting its listeners would be successful (68 Cong. Rec. 
2881), he saw no reason to prohibit the transmission of pro- 


grams requiring special receiving equipment and the payment 


26/ 
of a fee, and therefore opposed a Bill proposed by 


ee . 

26/ Thus, Senator Dill stated, "Why, if one presents a pro- 
gram should he not be paid for it? In other countries people 
are charged a fee but here we have built up a free system of 
proadcasting and reception, and it has thrived as it has 
thrived nowhere else. I do not believe, with the conditions 
existing, that any broadcasting station can hope to prosper 
if it attempts to set up a method by which it would charge 
the listener in; but I know of no reason why Congress should 
interfere with that kind of private business any more than 

it should interfere with any other kind of private business.” 
(68 Cong. Rec. 2881.) 
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Representative Bloom which would have prohibited any broad- 


casting station from broadcasting any matter: 


(a) that can be heard only by a receiving | 
set equipped with a special device aw attach- 
ment without which such matter can not 
otherwise be heard; (b) for which a charge, | 
fee, subscription or penalty is made by 
such station to the public for the privilege 
of receiving such matter, Nor shall any 
broadcasting station either directly or 
indirectly charge or exact any fee or sub- 
scription from the operator of any 
receiving set for the right to receive 
matters broadcast from such station. 
(H.R. 16867, 69th Cong., 2d Sess.) 
This bill, as the Commission noted (First Report, 23 
27 
F.C.C. at 540), was not adopted.-— Appellants attempt to 


avoid the force of the failure to adopt the Bloom bill by 
reading it as prohibiting the broadcast of matter which 
either could be heard only by a special receiving device, 
or for which a fee would be charged (Br. 18), and by urging 
that Senator Dill addressed himself mainly to the first 
prohibition -- the sale of special sets. anerne. S Bloom 
bill not only does not read in the alternative (it does not 
say "or") but, in any event, was specifically directed at 
the exaction of a “subscription” fee from listeners. And, 
however remote Senator Dill believed such a service to be, 
he believed that the Commission had authrity to authorize 
it.” 

As the Commission also pointed out (First Report 23 


F.C.C. at 539), Senators Pittman, Walsh and Copeland, and 


27/ The Bill was. referred to the Committee on the Merchant 
Marine and Fisheries on February 1, 1927 (68 coo Rec. 2744) 
and was never reported out. 
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Congressman Davis, also expressed the view that the proposed 
legislation would authorize the Commission to permit the 
transmission of programs for the reception of which a charge 
would be imposed (68 Cong. Rec. 2576-77, 3033, 3257, 4109- 
4111). Representative White disagreed (68 Cong. Rec. 2580). 
Therefore, to the extent that the views expressed are 
revealing, they tend to sustain the Commission's a inate 
In sum, therefore, there is little doubt that the 
Commission's view of its authority was correct: when the 1927 
Radio Act was debated, "free”™ broadasting was established, 
not by any legislative requirement, but by practice. The 
Radio Act of 1927, and subsequent legislation, did not make 
the practice mandatory. Instead, the Commission was left 


free, subject to the basic requirements of the law (including 


the requisite finding that the public interest would be served), 


to meet the expanding demands of a dynamic industry. 


II. THE COMMISSION CORRECTLY FOUND 
THAT RKO PHONEVISION HAD MET 
THE CONDITIONS PRESCRIBED IN 
THE FIRST AND THIRD REPORTS 


As pointed out in the Counterstatement of the Case, the 


Commission prescribed a number of conditions in the First 


— 

28/ This view of the debates is not affected by the fact that 
it was in part the opponents of the bill (Senators Walsh, 
Pittman and Copeland), who stated that the Commission had. 
authority, since they agreed with Senator Dill. The unexplained 
deletion by the conference committee (see H. Rept. 464, 69th 
Cong., lst Sess., on H.R. 9971) of a Senate amendment authe- 
rizing the Commission to control charges to listeners, is* 
more equivocal, but fully consistent with the Commission's 
view of the statute, as the Commission stated (First Report, 
23 F.C.C. at 540). 
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and Third Reports. These were designed to insure that. any 


trial of subscription television would be both meaningful and 
consonant with full protection of the public. Appellants, 
agreeing with the imposition of two of these conditions, 
contend that they have not been met. The Commission care- 
fully considered these questions and properly found that RKO 
Phonevision would comply with both conditions. | 
A. RKO Phonevision Met the Condition 
Against the Sale of Decoders 


The Commission determined in the Third Report (26 F.C.C. 
at 266) that: 


# ® * whereas the first report had left open 
the question of whether any receiving equip- 
ment might be sold to participating members 
of the public, the Commission has concluded, 
on further consideration, that until a deci- 
sion can be reached as to the definitive | 
establishment of a subscription television 
service using broadcast facilities, the 
public should not be called upon to purchase 
any special receiving equipment required for 
subscription television operations but not: 
needed for the reception of "free" television 
broadcasts. 


RKO Phonevision proposed an installation charge of from 
$7.50 to $10, to cover the actual cost of installation; a 
rental charge of not to exceed 75 cents per week (to cover 


repairs, maintenance and depreciation) ; and a per program 


charge of from 25 cents to $3.50 per program (30 F.C.C. at 


304). The subscriber would be free to terminate at the end 


of any month (30 F.C.C. at 304). 
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Although this arrangement has no elements of a purchase 
by the subscriber, and appellants do not question the Commis- 
sion's findings set forth above, appellants do contend that 


a purchase is in fact involved because the lease of a decoder 


at 75 cents a week for three years comes to $117 which, with 


an installation cost of $7.50, approximately equals $125 -- 
the alleged cost to a subscriber if he purchased a decoder 
(Br. 25). 

The claimed departure from the condition in the Third 
Report is not present. The Commission construed its own con- 
dition as rooted in its concern (30 F.C.C. at 311): 


® * * that a subscriber might own (and 
have contracted to pay for) a worthless 
instrument in the event the trial were 

to be discontinued for some reason, It 

is certainly not our intention to pre- 
clude an applicant from getting some 
return on its investment during the 

period of the trial. Indeed, it would 
appear that such a proscription could 

rob the trial of at least some of its 
yalue, for if the decoders were literally 
given away, we would receive no indication 
of the public's true capacity and desire 
to pay some amount toward amortization or 
depreciation of decoders. To return 
finally to our intention, stated above, 

in promulgating this requirement, we note 
that conspicuously absent from respondents‘ 
discussion is the fact that subscriber 
agreements will be made on a month-to-month 
basis -- the very provision upon which we 
rely as satisfying the letter and spirit 
of paragraph 6. 
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This construction of the condition, which is obviously con- 
trolling unless clearly erroneous, Andrew G. Nelson, Inc. v. 
United States, 355 U.S. 554, 558, emphasizes that the agree- 
ments will be on a month-to-month basis and that the prohibi- 
tion of a sale was not intended to prevent a return on invest- 
ment. Appellants" analysis of the rental charge, designed 

to show that it is the equivalent of an outright purchase, 

is faulty and inaccurate in several respects. 

It cannot reasonably be asserted that a rental charge is 
equal to a sale price when the former is terminable Onl a month- 
to-month basis and must, in any event, be continued for three 
years to approach the sale price. A subscriber on a ventral 


basis who wishes to terminate the service after a short time 


is in a substantially different position from one who has 


purchased his decoder. 

Furthermore, appellants’ assumption that the sale price 
would be $125 is unjustified, since $125 is the estimated cost 
of manufacture (30 F.C.C. at 306), and a sale price to the 
public might well be higher. RKO, in fact, will initially 
pay for the decoders on a cost-plus basis. (30 F.C.C, at 306.) 
Finally, the purchase of a decoder at $125 would not include 
repairs and maintenance (a sum of $86 for three years), which 
are included in the 75 cents a week rental charge. The com- 
parison of a $125 sale price with a rental charge, even for 


three years, is therefore unsound. 
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Appellants’ further contentions (Br. 26-27) -- that the 
prohibition of a rental agreement should have been adopted 
to protect the public, and that a successful trial as pro- 
posed will be more of a burden on the public than if decoders 
were purchased outright -- are both founded in appellants* 


failure to recognize that the trial must be run on the basis 


of at least a potentially profitable operation to have any 
29 


validity. | Authorization of a trial so conditioned that a 
loss was insured, would be of little assistance in making a 
judgment as to whether a permanent operation should be author- 
ized, This being so, and unless the conditions are unreason— 
ably dangerous to the public, it was proper to leave to the 
public's determination the question of whether the cost out— 
weighs interest in the service. 

Finally, a three-year subscriber would not, as appellants 
claim, be in a worse position than if he had purchased his 
decoder at the outset of the trial, not only for the reasons 
given above, but because depreciation is based on an estimated 

297 Appellants* estimate of the profits (Br. 26) is faulty, 
Since it is based upon revenue figures for 50,000 decoders 
(R. 744), and cost of construction and installation for 10,000 
decoders (R. 607). Using cost figures for 50,000 decoders 


would show that, rather than an alleged profit of $3,000,000, 
intervenor might suffer. a substantial loss. 
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five-year life of the decoders (30 F.C.C. at 304). The risk 


of an early termination of any subscription agreement by either 
side rests fully on the applicant and RKO and. upon the expira— 
tion of a full three year trial, the decoders would noe have 
fully depreciated, The condition imposed, as interpreted by 

the Commission, provides a fair protection to the public con- 
sonant with a meaningful opportunity for Sansonitprilonl tevewiisiion 
to prove the public's desire for the service. 


B. The Commission Properly Found That 
The Licensee's Exercise Of Its Re~ 


sponsibilities Would Not Be Impaired 


In its Third Report, the Commission emphasized (26 F.C.C. 
at 269-270) that a licensee engaging in a trial of subscription 
television must retain the freedom of decision necessary to the 
discharge of its responsibility to operate in the public inter- 
est. It specifically mentioned the right to reject unsuitable 
programs, to control scheduling, to make a free choice among 
programs from any source, and to determine at least the maximum 
charges to the public. The contracts entered into by RKO Phone- 
vision unquestionably complied with the requirement in the Third 
Report that they contain provisions covering these responsi-— 
bilities (Report and Decision, 30 F.C.C. at 312). Appellants 
do not challenge this finding. They have contended that these 


contractual provisions were without meaning because Teco would 
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be the only meaningful supplier of programs and Teco would 
share in gross revenues. The Commission rejected these con- 
tentions (30 F.C.C. at 312-313, 318-319). That rejection, 
challenged here (App. Br. 28-32), was warranted. 

With respect to control of programming, the Commission 
noted first eee of a former agreement between 
Zenith and cee which would have made Teco the exclusive 
booking agent for any licensee and given Teco the right to 
fix charges (30 F.C.C. at 312). It recognized that Zenith 
and Teco had had more programming contacts than RKO and RKO 
Phonevision, a fact it considered natural in view of Zenith's 
promotion of Phonevision for several years (30 F.C.C. at 312- 
313). But it saw no reason to assume that contractual pro- 
visions meeting its ERS 1 would not be kept. It 
concluded that although the contracts met all requirements, 
“we do agree with respondents that since Zenith and Teco 


would, most likely supply all technical equipment for the 


proposed trial, their activity and influence in the programming 


30/ Neither RKO nor RKO Phonevision was ever a party to this 
agreement. 


31/ These requirements are very similar to those applicable to 
Stations engaged in network proadcasting, which receive a large 
part of their programs from network organizations. See Sec- 
tion 3.658 of the Commission's Rules and Regulations, 47 CFR 
3.658. 
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and determination-of-charges areas will deserve close scrutiny 
during the trial operation.” (30 F.C.C. at 313). 

This was a reasonable approach to the problem. The Com- 
mission had firm commitments from the applicant, joined in by 
Zenith and Teco, that it would retain full freedom of choice 
on programs (R. 747-749), as well as the testimony that the 
applicant would not rely solely or predominantly on Teco for 
programs, but would use other sources (Tr. 119-120, 164-166) . 
Furthermore, the Commission expects to keep a close watch 
to see that such commitments are kept. Appellants have given 
no grounds for overturning the conclusion that licensee 
responsibility on programs will be met. 

Nor does the Commission's approval of the receipt by 
Teco of 24% of subscription revenues during the secon year 
of operation (and 5% thereafter) destroy the Commission's 
conclusion as to the maintenance of licensee responsibility, 
as appellants urge (Br. 30-32). The Commission stated (30 
F.C.C. at 318-319) that its decision in The Yankee Network, 
Inc., 13 F.C.C. 1014, 5 Pike & Fischer, Radio Regulation 216, 
refusing assent to a proposed assignment of license where the 
assignor retained an interest in gross revenue, would ordi- 


narily raise a serious question concerning the arrangement 


with Teco. However, it determined that, in view of the 
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explicit commitments of the parties and the fact that it was 
considering a trial operation, the policy against permitting 
such an arrangement should not be strictly applied. 

That these are not ordinary circumstances is clear. The 
full scope and development of an untried service such as sub- 


scription television can only be determined by the trial it- 


self. The same is true with respect to any adverse effects 
32_/ 
of the payments to Teco, which here, unlike those in Yankee 


Network, apply only to the subscription service and not to 
the licensee's overall operations. And, since the parties 
are dealing with imponderables, it would seem natural for 
them to turn to payment to Teco in terms of a percentage of 
revenues rather than a specific sum. 

The Commission's decision to permit an arrangement in a 
carefully conditioned, non-renewable trial operation, which 
it might otherwise not permit, comes within this Court‘s 
holding in American Airlines Vv. Civil Aeronautics Board, 

89 U.S. App. D.C. 365, 368, 192 F. 2d 417, 420 that develop- 
ment and encouragement of new methods and systems are matters 
of foresight, and that: 
327 Teco will furnish the encoder, provide technical assistance 


to RKO, participate in advertising, and aid in procuring pro- 
gram material (30 F.C.C, at 306). 
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* * * the regulatory function, certainly in 

so far as it includes permissive certificates, 
is a forward looking function, as any examina-— 
tion of regulatory measures easily demonstrates. 
* * * When a regulatory action contemplates a 
proposed development, new, not existing, a type 
of judgment is required which is wholly absent 
from the mere evaluation of past facts to as- 
certain a present or past fact. It is in the 
exercise of that sort of judgment that the much 
discussed expertise of administrative agencies 
finds its greatest value. Here is the field of 
uncertainties, imponderables and estimates. 
This is where the rule that a conclusion within 
the realm of rational deduction or inference 
stands despite differences of opinion, has its 
greatest applicability. 


The Commission's conclusion, that RKO Phonevision would ade- 
| 


quately preserve its control over the station was well within 


"the realm of rational deduction." 
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III. THE COMMISSION SECURED SUFFICIENT 
INFORMATION ON PROGRAMMING 


Appellants’ points III (Br. 32-36) and IV (Br. 36-40) 


are devoted to the related arguments that the Commission did 


not have sufficient information on the proposed programs to 


authorize the trial and that the proposed programming of RKO 
Phonevision will not serve the public interest. 

These arguments, while purportedly made with recognition 
that the same type of showing could not be expected as in 
the case of an ordinary television applicant (Br. 36), never- 
theless are based almost entirely on an insistence that a sub- 
scription television trial applicant be as precise in its pro- 
gram proposals as’ any other applicant for a television license. 
This insistence, we believe, misses the point in this Court's 
ruling in American Airlines v. Civil Aeronautics Board, 89 
U.S. App. D.C. 365, 192 F. 2d 417, that where a regulatory 
agency, with power to consider the "development, encourage- 


33/ 
ment and promotion” of angindustry, must of necessity base 


33/. The authority to consider as in the public interest 


the promotion, encouragement and development of civil 
aeronautics can hardly be differentiated from the Com- 
mission's mandate to "study new uses for radio, provide 
for experimental uses of frequencies, and generally en- 
courage the larger and more effective use of radio in the 
public interest.” Communications Act, Section 303(g), 

47 U.S.C. 303(g). 
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its contemplation of every "proposed development, new not 
existing" on future possibilities (U.S. App.D.C. at 368, 

192 F. 2d at 420). The Court in that case was contrasting 
future licensing with the determination of present or past 
rights. The rationale of the decision is Sp oihicantie al fortiori 
to the difference between licensing a new station in:a long- 
established service and providing for the trial of a'inew, un- 
tried service. Much less certainty is to be expected in the 
latter case; to demand comparable plans is to deny the very 
reason for the trial. 

Therefore, appellants cannot properly rely as they seek 
to do (Br. 32-33), on Commission decisions dealing with pro- 
gram proposals of applicants for ordinary radio and television 
services. Such matters as the availability of neyrects, from 
networks and other sources, and their cost, are established 
factors in ordinary television operations. They obviously 
cannot be pre-determined for subscription television. 

Of course, even prospective action cannot be based on 


"pure fantasy, speculation devoid of factual premise.” Ameri- 


can Airlines v. Civil Aeronautics Board, 89 U.S. App. D.C. 


at 369, 192 F. 2d at 421. The Commission's decision here meets 


the test. 
The Commission made findings on RKO Phonevision's proposed 


subscription programming (30 F.C.C. at 307-309), which are in 
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the main not challenged by appellants. These findings are that 
subscription programs will be carried for approximately 40 hours, 
a week (with 17 hours unduplicated). They include a tentative 
schedule specifying program types and the hours when they will 
be carried. The programs will be "box office" attractions, 
i.e., those not otherwise available to the public without direct 
payment of asfee,(Tr. 43). The principal portion of the pro- 
gramming will be feature motion pictures,. supplemented by 
legitimate theater, ballet, concerts, opera, educational fea- 
tures, children's programs and sports features. The program 
plans have been discussed with potential program suppliers. 
Subscribers will; receive a minimum commitment on programs 

before signing an agreement. No commercials will be carried 
during any subscription program. 

The applicant did not have firm commitments because they 
could not be secured in advance of its ability to exhibit the 
programs (Tr. i121), and it could not make up the usual pro- 
gram schedule, in the absence of prior experience in the United 
States, because of such imponderables as public taste, avail- 
ability of this new type of programming, and cost (Tr. 47-49). 
However, RKO, as well as Zenith and Teco, had surveyed the 


availability of programs through discussions with film pro- 


ducers, educational institutions, operatic organizations and 


legitimate theater producers (R. 750-751, Tr. 753-760, 822-824, 


870-871, 880-883). Arrangements were also made with Mr. Leland 
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Hayward, a stage, screen and television producer, to act as 
a consultant to Teco (30 F.C.C. at 309). 
Since firm commitments are not required by the Commi s- 
for ordinary television applicants where industry prac- 


makes them unavailable, Petersburg Television Corp. 10 
& Fischer, Radio Regulation 567, at 584, affirmed South- 


side Virginia Telecasting Corp. v. Federal Communications Com- 
34 / 


mission, 97 U.S. App. D.C. 130, 228 F. 2d 644, andja trial 
of a new system necessarily involves more uncertainty, we 


believe the Commission adequately apprised itself of RKO Phone- 


vision's program plans to warrant a trial whose reasonable 
3 | 


purpose is to determine permanent feasibility. 


Appellant's further contention on programming --' that 


RKO Phonevision's subscription service will not be in, the 


34/ Tampa Times Co., 10 Pike & Fischer, Radio Regulations 77, 
131, affirmed Tampa Times Co. v. Federal Communications Com- 
mission, 97 U.S. App. D.C. 256, 230 F. 2d 224, relied: on by 
appellants (Br. 36), was a case where the Commission closely 
examined a proposal on whose feasibility "the record casts 
considerable doubt." In Birney Imes, Jr., 27 F.C.C. 225, 17 
Pike & Fischer, Radio Regulation 419 (App. Br. 36) the record 
also indicated that the proposal could not be carried! out. 


35 / A program has been initiated to form a committee) of 400 
residents of the Hartford area to help guide programming 
(Tr. 569-570; R. 801-804). Even in licensing an ordinary 
operation in a permanently authorized service, the feasibility 
of program plans is “an area in'which the judgment of the 
Commission must prevail." Tampa Times Co. v. Federal Com- 

i i ission, 97 U.S. App. D.C. 256, 259, 230 F. 
2d 224, 227. 
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public interest because of lack of need for it and lack of 
balance (Br. 36-40) -- is also an attack upon the whole con-~ 
ception of a trial operation. The Commission has not authoriz- 
ed a permanent new service, but only a trial whose purpose is 
to determine by actual operation, rather than a mere paper 
showing, whether a public need exists. The Commission ex- 
plained in the First Report in Docket No. 11279 that (23 F.C.C. 
at 542): 


The central issue on which the voluminous 
comments filed in this proceeding have been 
concentrated is whether subscription tele- 
vision would provide a beneficial supple- 
ment to the program choices now available 

to the pubiic and an increase of financial 
resources which would facilitate signifi- 
cant increases in the numbers of services 
available to the public under the present 
system; or whether it would seriously impair 
the capacity of the present system to continue 
to provide advertiser-financed programing 

of the present or foreseeable quantity and 
quality, free of direct charge to the public. 
The case is argued with great force on both 
sides. As we have already indicated in the 
introduction of this report, it is particular- 
ly difficult, without the benefit of any 
significant demonstration of the proposed 
systems in operation, to reach final con- 
clusions concerning the validity of the 
arguments on either side. 


And, while appellants recognize that not every service need 
have complete program balance, they fail to recognize that RKO 


Phonevision will continue to broadcast at least 30 hours of 


"free" programs & week (30 F.C.C. at 307). This meets the 
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28 hour per week requirement of Section 3.651(a) of the Com- 
mission's Rules, 47 CFR 3.65£(ad, for minimum hours of opera- 
tion. Compliance with Section 3.651 was one of the conditions 
imposed by the Third Report (26 F.C.C. at 272). The Commi s- 
sion also found that most of the conventional prograns which 
would be displaced by subscription offerings have counter- 
parts at some time on other area stations. (30 F.C.C. at 313- 
314). It is meaningless, in the context of this case, to 
require of the trial subscription service the same pailance 


ordinarily required of a station's total operation. 


It seems clear, therefore, that the Commission adequately 


informed itself of the program proposals of the applicant be- 


fore authorizing a trial of subscription television. 
IV. APPELLANTS HAVE FAILED TO 


SHOW AN -ABUSE OF DISCRETION 
BY THE COMMISSION IN AUTHORIZ- 


ING THE TRIAL OF SUBSCRIPTION 
TELEVISION 
Appellants" final point (Br. 40-46) is that the Com- 
mission should not have issued the subject authorization 
because a trial of this nature cannot give meantngtert tiatore 
mation. This argument is merely a quarrel with a judgment 
peculiarly within the Commission's discretion. 
In its First and Third Reports setting forth the con- 
siderations which motivated it in prescribing conditions for 


a permissive trial of subscription television, and in the 


Report and Decision authorizing a trial of Phonevision in 
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Hartford over television station WHCT, the Commission care- 
fully set forth the type of information it hoped to receive 
to determine the value of subscription television and the 
impact of the trial upon the public and, upon conventional 
television in Hartford. It described and explained the 
limitation of trials to cities with at least four commercial 
stations (Third Report, 26 F.C.C. at 266-2672, the problems 
in projecting results to other markets (26 F.C.C. at 267), 
its restriction of any subscription system to one market 

(26 F.C.C. at 266), and the limitation permitting only one 


system in any market (26 F.C.C. at 266). 


The Commission's judgment that the trial it authorized 


was reasonably suited to the purpose cannot be attacked by 
appellants by assertion that this trial will not be useful 
or that some other form of trial under different conditions 
would be preferable. American Airlines v. Civil Aeronautics 
Board, 89 U.S. App. D.C. 365, 192 F. 2d 417, 420. 

Since it cannot be said that the trial is patently un- 
related to its purpose, it should not be prohibited on the 
ground that its results may be disappointing, or even pos- 
sibly inadequate to provide a satisfactory basis for a deci- 
sion in the future on permanent subscription television. That 
judgment properly rests with the Commission. National Broad- 


casting Co. v. United States, 319 U.S. 190, 224-5; Coastal 


Bend Television Co. v. Federal Communications Commission, 97 


ee" 
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U.S. App. D.C. 339, 231 F.2d 498, 
CONCLUSION 
For the foregoing reasons, the Petition for Review in 


Case No. 16,315 should be dismissed, and the Commission's 


Report and Decision should be affirmed in Case No. 16,278. 


Respectfully submitted, 


MAX D. PAGLIN, 
General Counsel, 


DANIEL R. OHLBAUM, 
Assistant General Counsel, 


Federal Communications Commission 
Washington 25, D.C. 


The United States agrees with the Commission that 
the Section 402(a) Petition for Review, to which it is 
a party respondent, should be dismissed for lack of 


jurisdiction. 


RICHARD A. SOLOMON, 
Attorney 
Department of Justice 
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COUNTER-STATEMENT OF THE CASE 


In order to clarify the precise issues before the Court, we are set- 
ting forth in somewhat more detail than Appellants have done, the background 
of the decision, the nature of proceedings involved, and an exposition of the 
decision itself. 


1. REGULATORY BACKGROUND OF THE COMMISSION'S DECISION 


In February’, 1952, Zenith Radio Corporation (Zenith) , which had 
developed "Phonevision"” -- a system of encoding and decoding television 
signals and of imposing charges for reception on a per-program basis -- 
petitioned the Federal Communications Commission (Commission) to auth- 
orize the use of television broadcast stations for a program service which 
would be available only to pay subscribers. That service, generally refer- 
red to as subscription television, was proposed as a supplement to the exist- 
ing advertiser-supported, or so-called "free", television service. Other 
parties filed similar petitions requesting authorization for subscription tele- 
vision operations and several different methods for the transmission of sub- 
scription programs were proposed. On February 10, 1955, the Commission 
issued a Notice of Proposed Rule Making to elicit data and comments on 
questions of fact, law, and public interest which were raised by the several 


petitions. 


Voluminous comments were submitted by members of the television 


industry , motion picture interests and others, and over 25,000 letters were 
2 


received by the Commission from various organizations and individuals. 
On May 23, 1957, the Commission issued a "Notice of Further Proceedings,” 
in which it concluded that it has the requisite statutory authority to authorize 


the use of broadcast frequencies for subscription operations if it should find 


$$ ————_— 


: Docket 11,279. FCC 55-165 (February 10, 1955). 


= Cf. Tr. 988. (The original pagination of the transcript of the oral testimony be- 
fore the Commission was maintained in the record certified to the Court. As used 
herein, the prefix "Tr." refers to that testimony and "R." refers to other portions 
of the certified record.) 
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that it would be in the public interest to do so. It announced, however, that 


it was unable, in the absence of a suitable trial demonstration of subscrip- 
tion television, to determine whether or not an authorization of that kind of 


television service would serve the public interest. The Commission stated: 


"The record discloses basic disagreement between parties 
who claim that subscription television would provide a 
beneficial supplement to the programming now available: 
to the public and an increase of the financial resources © 
available to support television, and parties who contend — 
that it would seriously impair the capacity of the present 
system to continue to provide "free," advertiser -financed 
programming of the present or foreseeable quantity and) 
quality. The Comments filed to date have provided us with 
data and arguments which have furnished helpful assistance 
in our initial consideration of the questions of law, fact and 
policy set out in the Notice of Proposed Rule Making. Use- 
ful as they have been, however, the written submissions’ of 
the parties, taken alone, do not in our opinion provide a 
fully adequate basis for concluding either that the proposals 
in hand that we authorize subscription television should be 
denied, or that they should be granted by amending the Rules 
in such fashion as to open the way for permanent nationwide 
subscription television operations using the frequencies 
which have been allocated to television broadcasting.” | 


eK KOK OK KK OK OK Ok 


"| . it is impossible to make a fully realistic assessment 
of an untried service such as subscription television with- 
out ample demonstration of its operation in actual practice. 
The field experiments performed so far were too limited 
in scope and duration to disclose much more than an indica- 
tion of the feasibility of the technical processes involved and 
the initial response of limited numbers of participating view- 
ers. We believe that an adequate trial demonstration of sub- 
scription television in operation is indispensable to a soundly 
based evaluation of its acceptability to the public, its capac- 
ity to enlarge the selection of program fare, now or foresee- 
ably, available under the present system, its significance as 
a possible additional source of financial support for contin- 
ued expansion of the nation's television services, its poten- 
tial impact, beneficial or otherwise, on the established tele- 
vision system and its mode of operation in actual practice. 
Since all of these matters bear on a decision as to whether 
the authorization of subscription television on a nationwide 
scale will serve the public interest, convenience and neces- 
sity , we think it is now timely and desirable to determine 
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"the conditions under which trial demonstrations of sub- 

scription television could properly be authorized." 

Accordingly , the Commission deferred any conclusions as to whether 
or not the definitive establishment of the new service would be in the public 
interest until it could obtain the benefits of trial demonstrations. It formu- 
lated a series of questions to elicit appropriate conditions under which such 
demonstrations might be conducted, and invited interested parties to com- 
ment on those questions. Numerous and extensive written comments were 


again submitted. 


On October 17, 1957, the Commission adopted its "First Report" on 
the subject of subscription television, in which it announced that it would 


consider applications by television station licensees to conduct subscription 


4 
television operations under certain prescribed conditions. The Commis- 


sion stated that: 


". . . Having concluded that the Commission has jurisdic - 
tion in the matter, we can find little justification for 
either carte blanche authorization of the use of broad- 
cast frequencies for an untried service of this kind or, on 
the other hand, for refusal by the Commission to afford a 
suitable opportunity for subscription television to demon- 
strate its capacity to render a useful service; for the pub- 
lic to appraise its desirability and register its reaction -- 
favorable or otherwise -- to what that service may have 
to offer; and for the Commission to determine what legis- 
lative recommendations it may be desirable to submit to 
Congress concerning the appropriate methods for regulat- 
ing the service, in the event a trial indicates it should be 
permitted on a continuing basis. 


x ew eK Ke eR OK OK & 


"Our review lof the record and a painstaking study of the 
numerous issues it presents have led us to the conclusion 
that our responsibilities can best be discharged by open- 
ing the way to the consideration of applications by television 


FCC 57-530, (May 23, 1957). pars. 4, 10. (Underscoring added.) 


4 R. 396-434. The First Report appears also in 23 FCC 531 and 16 Pike and Fischer 
Radio Reg. 1509. (The latter publication will be referred to hereinafter simply as 
"R.R.", with the appropriate volume and page.) 


5 


"station licensees for authorization to conduct subscrip- 
tion television operations within the limitations laid down 
herein. Our decision in each case will be governed by 
whether the specific operation proposed meets the stated 
requirements and in our judgment would serve the objec- 
tives set out in this report.” 


The First Report contains a summary of the underlying reasons for 


the Commission's conclusion that it has the statutory authority to authorize 
the use of radio frequencies for subscription television operations provided 
that it finds that such action would be in the public interest. It also contains 
a finding tnat the public interest would be served if the Commission exer- 
cised its power to the extent of authorizing trial operations to be conducted 
under certain prescribed conditions. In this connection the Report states 
that: 


"Even the opponents argue that a trial would not unleash | 
the detrimental forces they predict for a fully established 
subscription television service. We cannot. however, 
agree with their further contention that a trial would not 
even disclose the nature or potential extent of those forces. 
While atrial may not be expected to give, in itself, a com- 
plete demonstration of the effects of a subsequently ex-: 
panded subscription television service -- should it be found 
desirable later to authorize it -- it could, nevertheless, pro- 


vide useful information concerning what subscription tele- 


vision can offer; how the public responds to what is offered; 


how the service would operate in practice; what, if any, 


abuses require curbing, whether it imposes a genuine threat 
to the free service (as distinguished from a challenge to 
that service to meet fresh competition of a new kind); what 
legislative and administrative sateguards would be desir- 
able and effective; and a host of other important questions, 
such as the desirability of standardizing the equipment used, 
on which a largely argumentative record aftords inadequate 


basis for final conclusions and decisions at this time." 


". | , All the arguments which have been so forcefully ad- 
vanced concerning the potential harm in the new service 
have been most carefully considered by the Commission in 
establishing the limitations and conditions within which we 
believe it would be in the public interest to permit the con- 
duct of trial operations. Bearing in mind the importance 


2 First Report, supra, n. 4, pars. 5, 6, 7. 
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"of avoiding unnecessary constriction on trial operations 
which are intended to provide an opportunity for the 
Service to demonstrate its potential, with reasonable 
flexibility to work out patterns which have yet to be 
evolved in practice, we have at the same time endeavored 
to establish requirements which in our considered opin- 
ion would minimize the possibility for abusive or harm- 


ful practices during a trial period. 


After an interim period during which the Commission temporarily 


deferred trial authorizations to afford Congress additional time to con- 


7 
sider then-pending legislative proposals on the subject, the Commission 


on March 23, 1959, issued a Third Report which revised several conditions 
8 
in the First Report. The Commission stated that it was prepared to give 


First Report, supra. n. 4, pars. 56, 57. (Underscoring added). The only dissent 
to the First Report was by Commissioner Bartley who took the position, in essence, 
that additional proceedings of an evidentiary nature were necessary before even test 


demonstrations were permitted. 
i FCC 58-112 (February 26, 1958). The Second Report appears in 16 R.R. 1539. 


: R. 436-447. The Third Report appears also in 26 FCC 265 and 16 R.R. 1540a. 

The following are the main conditions for a trial operation: 

(1) In order "to permit the continued availability of substantial amounts of free 
program services and the maximum opportunities for competition both within the 
local subscription television service. and between that service and the present free 
service," the only eligible applicants for subscription operations shall be licensees 
of stations whose principal city is within the Grade A contour of at least four com- 
mercial television stations. 

(2) Each subscription system shall be limited to one market and no more than 
one subscription system may operate in that market. 

(3) Every station in the market must be allowed to participate in subscription 
television operations'on a non-discriminatory basis; and subscription programs must 
not be broadcast simultaneously over more than one station in the market. 

(4) Licensees authorized to perform subscription operations must also broad- 
cast conventional programs for the minimum time, which television stations are re- 
quired by the Commission's Rules to operate. 

(5) Licensees must retain the right to make a free choice among subscription 
programs and their scheduling; and they must have the right of ultimate decision con- 
cerning the charges made for subscription programs. 

(6) The public should not be called upon to purchase any special receiving equip- 
ment. 

(7) All the Commission's technical requirements on interference and quality of 
television signals must be met. 
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consideration to such applications as may be submitted in conformity with 
the revised requirements and to take such action thereon as may be found 


to be in the public interest. 


The Commission provided in the Third Report that authorizations 
for subscription operations would be limited to a three-year period subject, 
however, to renewal of the regular station license if it should expire prior 
to the end of that period. Authorizations were made subject to revocation 
or modification prior to the expiration of the three-year period if the Com- 


mission, after notice and opportunity for oral argument or hearing, should 


decide that such action is in the public interest. Finally, the Commission 


stated: 


"The question of whether the trial experience will afford | 
a basis for a finding that the public interest would be 
served by authorizing subscription television operations 
on some extended or permanent basis, and if so under — 
what conditions, and the related questions of whether the 
trial experience will disclose the need for additional 
legislation, and if so of what nature, cannot be decided | 
until operating experience sheds additional light on sub-: 
scription television. The purpose of this trial is to ob- | 
tain information. No final determinations either as to 
rules or any questions of law will finally be resolved un- 
til later. For these reasons, authorizations hereunder will 
not be renewable, as such." 


2. THE PROCEEDINGS INVOLVING INTERVENOR'S APPLICATION 


On June 22, 1960, Intervenor applied to the Commission pursuant to 
the Third Report, for authorization to conduct subscription television opera- 
tions over its station WHCT at Hartford, Connecticut , using the Phonevision 
system. The application was designated for an evidentiary hearing before 


2 Third Report, supra, n. 8, par 27. 


NY R. 6-184. At the time of the proceedings before the Commission, Intervenor was 
known as Hartford Phonevision Company. RKO General, Inc., its parent company, 
joined in the application. Zenith Radio Corporation and Teco, Inc. endorsed all the 
proposals and commitments therein. 

Teco is the corporation licensed by Zenith to enfranchise subscription operatc:s 
under the Phonevision system. RKO General, Inc. holds the franchise for Hartford. 
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the Commission en banc. In the hearing order of September 28, 1960, : 


——— 


the Commission stated: 


"It is ... evident that our judgments in this matter must 
be founded in large measure on our evaluation of plans, 
proposals, and probable courses of future developments 
as they may reasonably be expected to affect the public 
interest, rather than available facts. Having responsi- 
bility for a decision in the matter we are persuaded that 
we can in this case derive more help and assistance from 
an opportunity to hear the parties directly than to rely on 
a record compiled in hearings in which the members of 
the Commission could not directly participate. 


|. we note that it would needlessly delay and complicate 
resolution of the questions immediately before us to at- 
tempt to cover, in the instant hearing, the broader ques- 
tions which were dealt with initially in the rule making 
proceeding, and which will be the subject of future hear- 
ings if renewed consideration is given later to a subscrip- 
tion television service going beyond the limited scope of 
trials envisaged in the First and Third Reports. At the 
same time we propose to afford a full and fair opportunity 
for the presentation to the Commission of matters bearing 
on the question now before us. i.e., whether the trial opera- 
tion proposed at Hartford meets the conditions we have pre- 
scribed in the Third Report, and whether it would be in the 
public interest to authorize such a trial operation. The is- 
sues designated herein were drawn with the purpose of pro- 
viding that opportunity , and to enable the Commission to 


EEE 


ee R. 206-217. 
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“obtain such assistance as it may by hearing and questioning 
directly witnesses whose submissions are properly directed 
to those issues." 


Appellants , comprising owners of motion picture theaters in Hart- 


ford and environs as well as an organization specially formed by theater 
interests to combat subscription television, were granted permission to 
participate as party -respondents in the proceeding. The Commission's 
order provided an opportunity for others to participate in the hearing as 
parties (if they had sufficient interest) or as witnesses. Hearings were 


held before the Commission en banc from October 24 through October 28, 


1960. After proposed findings and conclusions, and replies thereto, were 
submitted by each of the parties, the Commission, on February 23, 1961, 
adopted its "Report and Decision" in which it unanimously concluded that 


2 R. 206, 209, 210, 212. (Underscoring added.) The following issues were des- 
ignated for hearing: 

(1) Whether the proposed trial operation conforms with all the conditions 
set out in the Third Report on subscription television in Docket No. 11279 for the 
conduct of trial subscription television operations. 

(2) Whether the conduct of the trial subscription television operation pro- 
posed at Hartford would deprive viewers of television program services which may 
otherwise be expected to be available under the established system of television 
broadcasting without the payment of a direct charge. 

(3) Whether the conduct of the trial subscription television operation pro- 
posed at Hartford would adversely affect competition in the television broadcasting 
industry. ; 

(4) Whether the conduct of the trial subscription television operation pro- 
posed at Hartford would impair the free exercise. by the station licensee, of dis- 
cretion necessary to the discharge of its responsibility to the public in all respects, 
including: (a) the selection, rejection, and scheduling of all matter transmitted by 
the station, and (b) reasonableness of charges and conditions imposed upon subscrib- 
ing members of the public for the installation, maintenance and use of decoding equip- 
ment, and the reception of subscription programs. 

(5) Whether, in the light of the information submitted in the pending applica- 
tion, the findings made and conclusions reached with respect to the foregoing issues, 
and the objectives of trial subscription television operations as set out in the Com- 
mission's First and Third Reports in Docket No. 11279. the public interest would 
be served by authorizing the operation as proposed, or as otherwise limited or con- 
ditioned." 
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the grant of Intervenor' s application would fulfill the objectives of trial 
subscription television operations as set forth in the First and Third Re- 


ports and would serve the public interest, convenience and necessity. = 


3. THE DECISION UNDER REVIEW 


In the decision which this Court is being asked to review, the Com- 
mission found that the Phonevision system proposed by Intervenor for the 
Hartford area would operate as follows: 


The video and audio signals of Station WHCT, during the period when 


it is engaged in subscription program ming, will be rendered unintelligible 


by a “scrambling” device called an encoder. # The encoder will also gen- 


erate an "air code" signal which will contain instructions in accordance 
with which a television receiver will restore intelligibility to the signals. 
The air code signal will be transmitted in coded form so as to restrict its 
use to subscribers. Its message will be revealed by an instrument known 
as a "decoder." The decoder also will serve as a monitor for insuring that 
the system is operating correctly before any charge is made to the sub- 
scriber and as a recorder of the programs viewed by the subscriber. 


To view a subscription program in intelligible or "unscrambled" 
form, the subscriber, in addition to tuning the channel selector of his re- 
ceiver to the desired station, will have to dial a "program identification 
number" on his decoder. Code numbers for particular programs will be 
furnished to subscribers in advance. Each subscriber will be expected to 
pay a charge for the installation of a decoder which in no event will be more 


—— 
Ee R. 1572-1598. The Report and Decision is also in 30 FCC 301 and 20 R.R. 754. 


we The "scrambling" process will cut the picture horizontally into segments and 
displace alternate segments ina horizontal direction. The divisions between seg- 
ments will randomly shift their position from field to field. The intelligibility of 
the video portion of the signal may be further reduced by transmitting it witha 
black-and-white inversion, as ina photograph negative. The sound accompanying 
the television picture will also be scrambled" by shifting the audio upward with 
respect to frequency. 
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than $10, and a per-program charge for such programs as the subscriber 
wishes to view. a8 In addition, there may be a rental charge, not to exceed 
75¢ a week, to cover the estimated cost of repairs, maintenance and de- 
preciation of the decoder. aS Subscription agreements would be on a month- 


to-month basis. 


Intervenor stated that it intends to commence subscription opera- 
tions after 2,000 decoders have been installed, and anticipates the installa- 
tion of 10,000 decoders by the end of the first year. A maximum of 50,000 
subscribers is contemplated for the Hartford trial. | 


Intervenor will carry a minimum of thirty hours of conventional 


programs weekly over Station WHCT and about forty hours of subscription 
programs, consisting of first-run motion picture feature films; plays of 
the legitimate theater; operas; ballet performances; concerts; educational 
subjects; art and children's films; sports events, and programs intended 
for limited audiences, such as doctors. Since some of the subscription 
broadcasts will be repeated, only about seventeen hours per week would be 
unduplicated subscription programming. The subscription offerings would 
be limited to "box office attractions" which were defined as programs for 
which the public would ordinarily pay an admission charge. Under this 
standard, programs which are or might become available for broadcast over 
advertiser-supported television would generally be excluded. No commer- 
cial advertising would be shown on any subscription program. A minimum 
commitment on the nature and extent of subscription program ming would 


be made to subscribers before any agreements were signed. 


15 The charge for installing a decoder will probably be between $7.50 and $10. 
The charges per program would vary with the type of program, within the range of 
a low of 25¢ to a high of $3.50. It is anticipated that the majority of programs to be 
offered would fall within a 75¢-$1.50 price range. 

Initially a credit-type decoder would be used, containing a paper billing tape on 
which programs viewed by the subscriber would be recorded. Subscribers would be 
expected to examine the tape periodically (probably monthly), add up the charges, and 
send the payment and tape to the operating company. In the event there was sufficient 
public demand, a coin-box type of decoder might be used. 


aS Intervenor has not yet reached a decision on whether or not to make a weekly 
charge, but if the decision should be in the affirmative, the charge will' in no event 
exceed 75¢ a week. Tr. 694-695. 
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The Commission concluded that the application complied with the 
conditions of the Third Report; that Intervenor is legally , technically, fi- 
nancially, and otherwise qualified to receive a grant to conduct the trial 
subscription operation; and that the Hartford trial would serve to provide 
information which would help the Commission in the ultimate determination 
of whether a nationwide subscription television service is in the public in- 
terest. Moreover, the Commission concluded that no adverse competitive 
impact would be suffered by conventional stations in the Hartford area be- 
cause of the advent of subscription television on a trial basis. It noted that 
the viewers of subscription programs at any particular time would be rela- 
tively small in number and hence the reduction in audience for conventional 
stations would be minor; commerical programs would not be carried by 
Station WHCT during subscription hours, and hence no direct loss of adver- 
tising support would be sustained by the conventional stations; and finally , 
the possibility of a diversion of program sources from conventional tele- 
vision to subscription television during the course of this trial period would 
be negligible. 


In sum, the Commission decided that a grant of Intervenor's appli- 


cation would comply with and fulfill the objectives of a trial demonstration 
of subscription television as set forth in the First and Third Reports and 
that such a limited grant would, therefore, serve the public interest, con- 


venience, and necessity. The instant appeal by theater interests challenges 


that decision. na 


I 


7 Both an appeal (No. 16,278) under Sec. 402(b) of the Communications Act of 
1934, as amended, 47 U.S.C. § 402(b), and a substantially identical petition for re- 
view (No. 16,315) under Sec. 402(a) of that Act, 47 U.S.C. § 402(a), have been filed. 
These sections are mutually exclusive. To the extent that the matter is properly 
before the Court we believe it is here under Sec. 402(b). For simplicity, we are 
referring herein to Nos. 16,278 and 16,315 together as being an appeal and to the 
parties challenging the Commission's decision as Appellants. 
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SUMMARY OF ARGUMENT 


I 


Since, in the proceedings below, Appellants expressly disclaimed 


any challenge to the Commission's statutory power to authorize subscrip- 
tion television or to the propriety of a trial operation which meets the con- 
ditions of the Third Report, those issues are not now properly before the 


Court for decision. 


If the Court should undertake to pass on those questions, Intervenor 
submits that authorization of the use of a portion of the radio spectrum for 
a trial of subscription television is well within the ambit of the Commis- 
sion's statutory power. There is nothing in the Communications Act which 
precludes a system based upon direct charges to listeners or viewers in- 
stead of upon the support of advertisers. On the contrary, under the broad 
and expansive licensing powers conferred upon the Commission, it may 
validly authorize any system consistent with the public interest. The statu- 
tory scheme contemplates that the Commission will encourage new uses of 
the radio spectrum. In those instances where Congress chose to impose 
limitations upon the Commission, it did so by explicit language in the Act. 


The legislative history of the Communications Act indicates that 
Congress considered and refused to impose any restrictions on charges to 
listeners. The absence of any Congressional action which can be construed 
to be adverse to a subscription operation -- notwithstanding the fact that 
Congress was repeatedly informed of the Commission's position that it has 
the requisite statutory power -- negatives any legislative intent to limit the 


Commission's broad licensing powers. 


IT 


There is no merit in Appellants' argument that even though the trial 
of subscription television by Intervenor meets all the conditions of the Third 
Report it is meaningless and, therefore, should not have been authorized. 
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As the Commission recognized, a trial operation may not furnish all the 
answers which the Commission may need before it is prepared to arrive 
at a definitive judgment on whether or not to authorize subscription tele- 
vision on a nationwide basis. A further public hearing is planned after the 
Commission obtains the results of trial operations. It cannot be seriously 
questioned, however, that the Commission's understanding of subscription 
operations and of its effect upon the public interest will be substantially 
enhanced by the data and insights which it will obtain from the trial in Hart- 
ford as well as in other eligible markets. These tests will illuminate such 
presently obscure and controversial subjects as the nature and availability 
of the programs offered, the role of the various participants (franchise 
holder, station licensee, etc .), the reaction of the public , and the extent to 
which subscription television is capable of diverting audience from adver- 
tiser-supported television. 


The Commission has been very careful to impose conditions which 
are designed to avoid the alleged danger stressed by Appellants -- that the 
trial will present the Commission with a fait accompli, and thus will pre- 
judice any decision as to whether or not to authorize subscription television 
on a nationwide basis. The Commission's conclusion that a body of em- 
pirical data derived from trial operations will better enable it to discharge 
its statutory responsibilities and that the conditions prescribed by it will 
provide necessary safeguards against an ill-advised definitive decision is 
the kind of administrative judgment, involving the exercise of administra- 


tive expertise, which courts should not disturb. 


im 


Appellants’ contention that the Commission was arbitrary and ca- 


pricious in holding that Intervenor had met the conditions of the First and 


Third Reports is wholly without merit. 


A. Despite the undisputed fact that the subscriber's only financial 
commitment will be the actual cost of installing a decoder and, possibly, 
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a weekly rental charge of no more than 75 cents, Appellants contend that 
there will be a "purchase" of the decoder by the subscriber contrary to one 
of the conditions of the Third Report. While a rental arrangement in which 
there is a fixed obligation to make periodic payments under a long-term 
lease might be considered the equivalent of a sale, that is certainly not this 
case. There is a real and substantial difference between purchasing a de- 
coder for $125 (and incurring the financial burden of repair and maintenance) 
and making an agreement terminable at will on one month's notice, to pay 

75 cents a week, with the lessor having the burden of maintenance and de- 
preciation. 


The fact that the operator of the subscription system may obtain some 
return on its investment during the trial period is immaterial. ‘The Commis- 
sion's only concern is to protect the public from making capital outlays or 
commitments, as owners, for special equipment which will become obsolete 
in the event the subscription operation is for any reason discontinued. The 
rental arrangement is wholly consistent with the protection of the public and 


with the Commission's intention in prohibiting any purchase of special equip- 


ment by subscribers. 


B. In compliance with the Third Report, Intervenor will retain com- 
plete freedom to exercise its responsibilities as Commission licensee to 
select subscription programs, to control their scheduling, and to fix the 
charges to be paid by subscribers. It is undisputed that Intervenor retains 
these rights under the contracts which it made with the other participants in 
the subscription trial. Although, as the Commission recognized, these other 
parties, who have substantial investments at stake, will have a'natural in- 
terest in the level of charges which are fixed, they will have no right what- 
soever to interfere with the Intervenor's discretion. Moreover, they have 
assured the Commission that, in fact, they will not interfere. There is no 


reason to infer that they will violate their sworn commitments. 


C. Intervenor's proposed programming was set forth as fully and as 
precisely as was reasonably possible within the limitations inherent in plan- 


ning any new business or service yet untried. The proposed schedules must 
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of necessity be flexible since they are subject to such imponderables as 
public acceptance and demand; availability of acceptable "box-office" pro- 
gramming (that is, programs of the kind for which the public ordinarily 
pays an admission charge); and the cost of such programming relative to 
potential revenue. In view of the fact that an important purpose of the test 
is to determine how much and what types of programming might become 
available for transmission on a subscription basis, it would have been un- 
realistic for the Commission to have required as detailed and compre- 
hensive a showing of proposed program ming as that for which Appellants 
now contend. In any event, Intervenor will have firm commitments for spe- 
cific programs prior to any attempt on its part to commit subscribers; and 
it will assure subscribers of a minimum amount of programming before 


any agreements are executed. 


Appellants' argument that Intervenor has not shown that it will 
satisfy the needs and desires of Hartford ignores the fact that Intervenor's 
station will continue to carry conventional broadcasting for a longer period 
each week than is required by the Commission's Rules. The subscription 
programs will serve as a supplementary use of WHCT's channel. More- 
over, Intervenor has set up a method of ascertaining, on a continuing basis, 
the needs and desires of the Hartford community for subscription programs. 
A committee of responsible residents of Hartford, including many civic and 
educational leaders, has been formed. In the final analysis, the needs and 
desires of the Hartford community will be most effectively demonstrated 
by its response to the trial operation. 


ARGUMENT 


I 


THE COMMISSION ACTED WITHIN ITS STATUTORY POWER 


IN AUTHORIZING A TRIAL SUBSCRIPTION TELEVISION SERVICE 
WHICH IT FOUND TO BE IN THE PUBLIC INTEREST 


Appellants charge the Commission with having exceeded its statu- 


tory powers in licensing the use of the radio spectrum for a television 
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service to be supported by direct public payments as distinguished from 


the conventional system of indirect economic support by the public through 
its purchase of the products of advertisers. 18 Before discussing the merits 
of the Commission's position on this point, we are constrained to suggest 
that the question of statutory authority is not properly before the Court for 
decision in the instant case. : 


In its First Report the Commission set forth its reasons for con- 
cluding that it has the requisite statutory authority to authorize the use of 
television frequencies for subscription operations if it finds that such action 
would be in the public interest. ss Appellants appeared at their request as 
parties in the Commission proceedings, in opposition to Intervenor's appli- 
cation. At that time they could have challenged the Commission's authority 
to authorize any system of subscription television whatever; they could have 
sought an enlargement of issues to cover the point; or at least they could in 
some way have laid a predicate for presenting the issue of statutory author- 
ity to this Court. 20 instead, however, they deliberately advised the Com- 
mission as follows: 

"Respondents [Appellants] do not, in this proceeding, 

question the propriety of the Third Report nor do 

they object, at this time, to any of the conditions in- 

cluded therein. The issue is not whether a test should: 

be authorized; the underlying issue is whether this ap- 


plicant has made a showing sufficient to warrant a grant 
of its application." 


TS 


se In the heading of Point 1 of their Argument (Brief, p. 11), Appellants omitted 
any reference to the experimental or trial nature of the authorization, They have 
argued the point as if the Commission had already made a definitive authorization 
of subscription television. 


ay Supra, n. 4, R. 401-409. This portion of the First Report was reaffirmed in 
toto in the Third Report, supra, n. 8 (R. 242-246). 


a Although they filed a petition for clarification or modification of issues with 
respect to other matters (R. 241-247), they at no time requested an issue as to the 
Commission's statutory authority or the propriety of a trial meeting the conditions 
of the Third Report. 


21 Proposed Findings of Fact and Conclusions of Law of Respondents, par. 8, 
R. 1203. | 
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The Report and Decision of February 23, 1961, which is the particu- 
lar Commission action now under review in this case, contains no mention 
whatever of statutory authority presumably because none of the parties raised 
that point, and in fact Appellants expressly disclaimed any challenge on that 
ground in these proceedings. It can not properly raise the issue for the first 
time on appeal. 


The fact that the First Report contained an affirmation of the Com- 
mission's power to authorize subscription television under proper circum- 
stances, does not excuse Appellants’ failure to challenge the Commission's 
authority in the instant proceedings. Nor does it serve to dissipate the ef- 
fect which their express disclaimer below has upon the maintenance of the 
issue in this Court. 22 


While Intervenor submits that this threshold consideration is dis- 
positive of Point I of Appellants' argument, it will now proceed, in view of 
Appellants' extensive treatment of the subject, to give its views of the merits 
of the question whether vel non the Commission has power to authorize sub- 


scription television. 


A. The Statutory Scheme Contemplates That the Commission 
Will Encourage New Uses of the Radio Spectrum. 

The source and the scope of the Commission's power over radio 
frequencies was discussed at length in National Broadcasting Co. v. United 
States, 319 U.S. 190 (1943). The Supreme Court stated that 'The avowed 
aim of the Communications Act of 1934 was to secure the maximum benefits 
of radio to all the people of the United States. To that end Congress endowed 


the Communications Commission with comprehensive powers to promote 


and realize the vast potentialities of radio." ae 


= Under Section 405 of the Communications Act, as amended, 47 U.S.C. § 405,as 
in effect at the time of the filing of the appeal, a petition for rehearing at the Com- 
mission level is a condition precedent for judicial review if the party seeking review 
"relies on questions of fact or law upon which the Commission has been afforded no 
opportunity to pass." 


23 319 U.S. 190 at 217. 
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This aim is reflected in Section 303 of the Act which, inter alia, 


empowers and directs the Commission "as public convenience, interest or 
necessity requires" to prescribe the nature of service to be rendered by 
each class of licensed stations; to regulate the kind of apparatus to be used; 
and to "Study new uses for radio, provide for experimental use of frequen- 
cies and generally encourage the larger and more effective use. of radio in 
the public interest." Supplementing these grants of general power, Congress 
provided that the Commission "may perform any and all acts, make such 
rules and regulations, and issue such orders, not inconsistent with this Act, 


as may be necessary in the execution of its functions.” oe 


The Supreme Court has emphasized that ''In the context of the de- 
veloping problems to which it was directed, the Act gave the Commission 
not niggardly but expansive powers... ."25 and that" Underlying the whole law 
is recognition of the rapidly fluctuating factors characteristic of the evolu- 
tion of broadcasting and of the corresponding requirement that the admini- 
strative. process possess sufficient flexibility to adjust itself to these fac- 
toner In line with this recognition, Congress provided that except for 
those instances where it imposed particular limitations on the Commission, 
the complex of powers entrusted to the Commission should be carried pe 


under the general criterion of public interest, convenience or necessity. ” 


Appellants rely, mistakenly , upon the fact that the Communications 
Act does not specifically refer to subscription television as one of the types 
of services for which the Commission may authorize the use of the radio 
spectrum. By the same token, however, it should not be overlooked that 
nowhere has Congress stated that licensees should depend upon advertisers 
for the finances necessary to defray the cost of television service to the 


a Section 4(i) of Communications Act of 1934, 47 USC 154 (i). 


25 National Broadcasting Co. v. United States, supra, n. 23, at 219. | 


© Federal Communications Commission v. Pottsville Broadcasting Co., 309 
U.S. 134, 188 (1940). 
a Sections 303, 307(a) (d), 309(a) of the Communications Act of 1934, as amended, 
AT U.S.C. § 303, 307(a) (ad), 309(a). 
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public. And, certainly, it aas not stated that advertising shall be the only 
source of revenue. The point simply is that Congress has not insisted upon 
the use of any particular financial structure for broadcasting but has in- 


28 
stead left the choice to the station licensee. The Commission's power 


to authorize the use of the spectrum for subscription television stands on 
the same footing as the power which it has exercised to authorize the use 
of radio frequencies for numerous other types of services such as indus- 
trial use, taxis, aviation and marine navigation, etc. = In none of these 
instances can there be found an express authorization in the Act. Instead , 
the general touchstone of public interest , convenience or necessity applies. 


As the Commission stated: 


"It was not possible when the legislation was enacted any 
more than it was now, to foresee all possible develop- 
ments in the use of the radio spectrum. From the be- 
ginning, all phases of radio have undergone continual 
development and change, spurred by the inventiveness of 
a dynamic industry. Manifestly this fact was fully recog- 
nized by Congress and explains the latitude of the licens- 
ing powers the Commission was authorized and directed 
to exercise in conformity with the basic standards and 
specific requirements laid down in the act.” 


When Congress desired to impose specific limitations upon the Com- 
mission's general power to license the use of the radio spectrum, it did so 


31 
by express provisions in the Communications Act. In the absence of any 


ue The Supreme Court recognized that". . . the Act does not essay to regulate 
the business of the licensee. The Commission is given no supervisory control over 
the programs, of business management or of policy. In short, the broadcasting field 
is open to anyone, provided there be an available frequency over which he can broad- 
cast without interference to others, if he shows his competency, the adequacy of his 
equipment, and financial ability to make good use of the assigned chennel." Federal 
Communications Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 475 (1940). 


ze See, eg. 47 CFR § 9.1 - 9.1302 (Aviation Services); 47 CFR § 11.1 - 11.754 
(Industrial Radio Services); 47 CFR § 16.1 - 16.607 (Land Transportation Radio 
Services). 


This point was noted in the First Report, supra, n. 4, par. 23. 


31 Examples of such limitations are contained in Sections 310, 311, 315, 317, 
325 and 326 of the Communications Act. 47 U.S.C. §§ 310, 311, 315, 317, 325, 326. 
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statutory language suggesting an intention on the part of Congress to re- 


strict or prohibit subscription television, we submit that the Commission 
properly concluded that the general requirement of public interest, con- 
venience or necessity governed the authorization of the use of radio fre- 


quencies for this purpose. 


Appellants concede that Section 303(g) of the Act, 47 U.S.C. 303g, 
empowers the Commission to authorize “technical tests" of subscription 
television but they insist that it does not give the Commission power to be 
"an economic experimenter." 8 A similar argument, namely , that the 
Commission's power to regulate chain broadcasting was confined to tech- 
nical and engineering aspects, was rejected by the Supreme Court in Na- 
tional Broadcasting Co. v. United States, 319 U.S. 190, 220-221 (1943). 
The Congressional purpose in including Section 303(g) in the Act would be 
seriously thwarted if Appellants’ restricted construction were adopted. 22 
Considerations of the economic aspects of proposed uses of the radio spec- 
trum, including the economic impact upon other services, may in some in- 
stances be crucial to a determination as to whether or not the use of radio 
frequencies for those purposes would be consistent with the public interest. 


Appellants' main contention seems to be that it is so unlikely that 
Congress would have permitted charges to be levied by anyone without sub- 
jecting it to rate regulation as a common carrier that it must be assumed 
that Congress intended to prohibit a station from operating on a subscription 


32 Appellants' Brief, pp. 21-22. 


x In Crosley Corporation v. Federal Communications Commission, 70 U.S. App. 
D.C. 312, 106 F.2d 833, 836, cert. denied, 308 U.S. 605 (1939), this Court stated: 
Undoubtedly, Congress intended by the inclusion of Section 303(g) to admonish the 
Commission to take the lead in exploring the possibilities of radio and we think it 
unlikely that Congress had in mind a particular method to that end." . 
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34 
basis. This argument is also untenable. If Appellants rely upon the 


necessity for a concomitant regulation of rates whenever charges are im- 
posed by a licensee, it is difficult to see the distinction between a television 
system in which charges are imposed upon subscribers and one in which 
charges are exacted from advertisers. Furthermore, Appellants are 
palpably in error in asserting that "Broadly speaking, the Act provides 

for the regulation of two types of communications activities -- common 


35 
carriage and 'broadcasting’ ". As we pointed out above, there are numer- 
36 
ous other types of services for which radio frequencies are being used. 


Finally, the question of whether or not there is a necessity for rate regula- 
tion and what kind of information will be required as a basis for such regu- 
lation must depend to a large extent upon empirical data which will be de- 
rived, in part at least, from a test of the system in operation. It is not un- 
usual for Congress to allow a new type of business activity to come into be- 
ing before having its rates or other incidents of operation subjected to regu- 
lation. 


34 The Commission reserved decision as to whether or not subscription television 


is classifiable as a common carrier service. It observed, however, that there seemed 
to be little basis for such a classification. In Frontier Broadcasting Company v. 
Collier, 16 R.R. 1005 (1958), the Commission stated: 
t. . . the legislative history of the Act makes it clear that Congress 

intended that the common carrier regulatory provisions thereof should 

not apply to persons who are not common carriers in the ordinary 

sense of the term. . - Fundamental to the concept of a communications 

common carrier is that such a carrier holds itself out or makes a pub- 

lic offering to provide facilities by wire or radio whereby all members 

of the public who chose to employ such facilities and to compensate the 

carrier therefor’ may communicate or transmit intelligence of their 

own design and choosing between points on the system of that carrier 

and other carriers connecting with it." 


35 Appellants’ Brief, p. 20. 


ce Supra, n. 29. The Commission left open the proper classification of subscrip- 
tion television until the outcome of the trial. The Commission stated: 

".. . while a service authorized by the Commission cannot at the same 
time be classified as both broadcasting and common carrier, it does 
not follow that all services which may be authorized by the Commis- 
sion must be classifiable as either one or the other. 

xe KX OK 

"It may be that trial experience would suggest the desirability of cre- 
ating an entirely new service classification and of subjecting such a 
service to controls differing in some respects from those available 
now with respect to broadcast services." (First Report, supra, n. 4, 
pars. 41, 43). 
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B. The Legislative History of the 1927 Act Supports the 
View That the Commission Has Power to Authorize | 
Operation on a Subscription Basis. 

Since no prohibition against subscription television can be found in 
the language of the Communications Act, Appellants rest their argument 
that there is a lack of statutory power primarily on their interpretation of 
the legislative history of the Act. The Commission recognized that the 


legislative history does not offer uncontradicted support to either side of 


the controversy, but concluded that: 


". . , to the limited extent of the indications it offers as — 

to Congressional intent on the question, the legislative — 

history gives appreciably more support to a conclusion 

that the Commission has the statutory authority to author- 

ize subscription television, than to the contrary view." 

The question as to whether or not Congress intended to prohibit a 
charge being made to listeners was specifically raised during the debates 
which led to the Radio Act of 1927. Hoe 9971, which, as substantially a- 
mended, became the Radio Act of 1927 was reported out of the Senate 
Committee on Interstate Commerce with a new provision that the Commis- 
sion shall have the authority to regulate radio stations where a charge is 


3 
made to listeners. This provision was eliminated in conference. 


During the debates which took place after the submission of the con- 
ference reports, the pending bill was criticized on the ground that there 
was no provision in the Act to prevent a charge to listeners. A separate 
bill was then introduced in the House of Representatives which| was 


37 
First Report, supra, n. 4, par. 31. 


38 68 Cong. Rec. 4938. 


39 This provision stated "Regulate and control any and all methods of transmitting 
energy, communications, or signals by radio where a charge is made to the listeners 
by the use of any apparatus, device, or connection by wire, and prohibit all unjust and 
unreasonable charges to listeners." Sen. Rep. No. 772, 69th Cong., 1st Sess., p.3. 


40 i R. Rep. No. 1886, Sen. Doc. 200, 69th Cong. 2nd Sess. 


41 68 Cong. Rec. 2576, 2577. 


24 


42 
specifically designed to prohibit any charges to listeners. This bill died 


in committee and the Radio Act of 1927 was passed without any such restric- 
tion. 


The statements of Senator Dill, the sponsor of the Senate bill and 
the Chairman of the Conference Committee which reported the legislation -- 
and who was undoubtedly more conversant at that time with the purpose and 
scope of the legislation than any other member of Congress -- show that in 
enacting the Radio Act of 1927, Congress deliberately chose not to impose 
any restriction on the manner of defraying the costs of broadcasting. = 
Instead, station licensees were left with the reponsibility of deciding how 
to provide an economic base for the operation of their stations subject, 
always, to a finding by the Commission that their operations are in the pub- 
lic interest. Thus, Congress left open to the licensees the opportunity of 
selecting a system based on direct charges to listeners instead of adver- 
tisers notwithstanding the fact that Congress did not think it necessary to 


impose rate regulations in order to insure reasonableness of charges. 


— H.R. 16867, 69th Cong., 2nd Sess. This bill, (by Representative Bloom), pro- 


vided that ". . . no broadcasting station shall be used to broadcast any matter that 
can be heard only by a receiving set equipped with a special device or attachment 
without which such matter cannot otherwise be heard; for which a charge, fee, sub- 
scription or penalty is made by such station to the public for the privilege of re- 
ceiving such matter. Nor shall any broadcasting station either directly or indirectly 
charge or exact any fee or subscription from the operator of any receiving set for 
the right to receive matters broadcast from such stations.” 


= Senator Dill's statements on the floor of the Senate are set forth inpertinent part on 
pages 17-19 of Appellants’ brief. They are of great importance, for "the fears and 
doubts of the opposition are no authoritative guide to the construction of legislation. 
It is the sponsors that we look to when the meaning of the statutory words are in doubt.” 
Schwegman Bros. v. Calvert Distillers Corp., 341 U-S. 384, 394-395 (1951). 

A fair reading of the Congressional debate on the subject refutes Appellants’ 
contention that Senator Dill was addressing himself merely to the question of charges 
for special receivers and not to the charging of the public for programs. The Con- 
gressional debates were not confined to charges for receivers but included any sys- 
tem under which charges would be imposed upon listeners. 68 Cong. Rec. 2576, 

2577, 2580, 3257, 4109-4111, 4149. 
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Appellant lays great stress upon the fact that by 1927 (when the 
Radio Act was passed), advertising had emerged as the customary means 
of support for broadcasting. ©“ As the Commission recognized, however, 
this was not the result of any Congressional action or plan but rather a 
matter of chance or business choice. There is no support for Appellants’ 
proposition that Congress intended to enshrine that method as the only 


economic basis acceptable under Federal law. 


When radio broadcasting began in 1920 various proposals for fi- 
nancing it were advanced. At first, broadcasters received no outside eco- 
nomic support from any source; stations were operated either as a hobby 
or as a means of promoting the sale of consumer goods and services in 
which the broadcaster was interested. At the First Annual Radio Confer- 
ence in Washington in 1922, the then Secretary of Commerce, Herbert 
Hoover, said: "It is inconceivable that we should allow so great a possi- 
bility for service . . . to be drowned in advertising chatter." “s Manufac- 
turers and distributors of radio receiving sets and parts were called upon 
to contribute to the cost of operating stations. = Other plans called for 
the endowment of stations by public-spirited citizens or for the solicitation 
of funds from the radio audience for the hiring of radio talent. In 1924 
a movement was in progress throughout the country called ''The Radio Music 
Fund" in which listeners were urged to contribute money directly to the up- 


: : 48 
keep of radio stations. "We are today so accustomed to the dominant role 


Se Appellants erroneously state (Brief, p. 17) that no plan or hint of a plan to 
finance broadcasting through a direct charge to the listeners existed in 1927, and 
that the Commission so noted. What the Commission actually said was that "there 
were apparently no active industry proposals at that time for subscription broad- 
casting ." (First Report, supra, n. 4, par. 38). 

| 


ae "Public Service Responsibility of Broadcast Licensees," Report of FCC, 
March 7, 1946, p. 41. 


46 Report on Chain Broadcasting, Federal Communications Commission Docket 
5060 (1941) p. 5. 


47 Siepmann, Radio Television and Society, 8, 9 (1950); Archer, History of Radio 
to 1926, 241, 253 (1938). 


= Banning, The Commercial Broadcasting Pioneer (1946); Hettit ger, Decade of 
Radio Advertising (1933). 
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of the advertiser in broadcasting that we tend to forget that, initially, the 
idea of advertising on the air was not even contemplated and met with wide- 


49 
spread indignation and resentment when it was first tried.” 


Reliance upon advertising to support the broadcasting industry was 
of relatively short duration in 1927. It had by no means become So firmly 
imbedded in the thinking of Congress that every other means of financial 
support was intended to be proscribed. On the contrary, the possibility of 
a subscription service was specifically called to the attention of Congress 
in the 1927 debates. And despite the possibility that financing by direct 
charges to listeners might become an alternative to financing by advertisers, 
Congress chose not to lay down any restriction against that method but in- 
stead gave a broad mandate to the Commission to authorize the use of the 
radio spectrum in any manner which it found to be concurrent with the pub- 


lic interest, convenience or necessity. 


C. Developments in this Field Since 1927 Reinforce the 
Conclusion that the Commission Has the Requisite Power. 


The Radio Act of 1927 was reenacted, without substantial change, 
as Title I of the Communications Act of 1934, as amended. Thus, the basic 
provisions of the 1927 Act, including the provision granting the Commission 
authority to regulate transmitting apparatus and the general criterion of 
public interest, convenience or necessity are incorporated in the Communi- 
cations Act of 1934. Developments in the intervening years further support 
the Commission's position that it has the requisite statutory authority to 


authorize the use of radio frequencies for subscription operations. 


—— 


49 Siepmam, supra, n. 47, p- 7 


ae Senator Walsh described the system as follows: 

". . . an invention including some attachment that is to be made to the 
transmitting instrument and another attachment that is to be applied 
to the receiving instrument, and that sounds sent out from a broad- 
casting station that is equipped with that invention can be received 
only by instruments that are equipped with the corresponding portion 
of the invention . . ." 68 Cong. Rec. 3033. 
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In Muzak Corporation, 8 FCC 581 (1941), an application to conduct 
a test of subscription radio was submitted to the Commission. The Com- 


mission summarized the proposed operation as follows: 


". , , The applicant proposes to experiment with what may 
be termed a subscriber service, for the purpose of deter- 
mining whether the public, or a sufficiently large propor- 
tion of the public to make the service feasible, would fi- 
nance the broadcasting of programs by direct payment 
therefor. This is to be accomplished through the purchase 
of diversified, high-quality program service which will be 
available to the public generally upon subscription and pay- 
ment therefor. The applicant will broadcast no commer- 
cially sponsored programs, and no adveritisng continuity 
whatever will be used. Special receiving equipment will be 
leased by the applicants who subscribe for its service. Re- 
ception by persons other than subscribers will be prevented 
by means of the transmission of a discordant sound (referred 
to sometimes as a "pig squeal" signal) which can be elimi- 
nated only by the use of such special receiving equipment." 


The Commission found nothing in the Communications Act which precluded 


its authorization of the use of radio frequencies for the Muzak operation. 
The Muzak decision was specifically called to the attention of Congress at 
the time it was considering a revision of the Communications Act (McFar- 
land Bill, 1952). ig With knowledge that the Commission had construed 
the definition of "broadcasting" in Section 3(0) of the Communications Act 
of 1934 to include subscription programs, Congress took the position that 
it had no intention of changing the statutory definition of "broadcasting." we 
Subsequently, the Commission concluded that it might better leave open 

for future determination the question whether or not subscription television 
is "broadcasting." It continued, consistently, to assert to Congress that it 
has the statutory authority to authorize the use of radio frequencies for a 


subscription service whether or not the service is properly classifiable as 


"broadcasting." It made its position clear to Congress specific ith, 


oe Congressman Crosser, Chairman of the House Committee on Interstate and 
Foreign Commerce, inquired whether the definition of "broadcasting" included sub- 
scription television. In a letter dated July 25, 1951, to Mr. Crosser, the Chairman 
of the FCC referred to the Commission's decision in the Muzak case, supra. 


52 9g Cong. Rec., 9032-9033. 
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_respect to a number of bills_which.were introduced in the 1950's to pro- 


2 eam 8 setae a en 


53 
hibit any authorization of subscription broadcasting. The introduction 
i) ATR 
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of such bills presumably reflected an assumption on the part of their spon- 
‘Sore thAE in the BDSONCe of @ Specie PFOMIBITTON the Commission 1S Hot pre- 

‘erudecrunder the present statute from authorizing subscription broadcasting.** 
““T—ie issue of the Commission's power was squarely presented to the House 
and Senate Committees which have jurisdiction over the Commission, but 


all of the bills to prohibit subscription television died in committee. 


Four years have now elapsed since the issuance of the First Report 
in which the Commission again asserted that it possessed the statutory 
power to authorize subscription television, and, again, Congress has taken 
no action on anti-subscription bills. Under those circumstances we think 
it fair to say that the principle of legislative acquiescence lends support to 
the Commission's assertion of power. > 


In summary, the legislative history of the 1927 Act, which shows that 
Congress considered and refused to impose any restrictions on charges to 
listeners, and the complete absence of any Congressional action thereafter 
which can be construed to be adverse to subscription radio or television -- 
notwithstanding the fact that Congress was repeatedly informed of the Com- 
mission's assertion of statutory authority -- make it clear, we submit, that 
there has been no such manifestation of Congressional intent to limit the 
Commission's authority in this respect as would override the broad statu- 
tory language which confers discretion on the Commission to authorize new 


radio services if, as here, it finds them to be in the public interest. 


SN See, for example, its comments on the Hinshaw Bill, H.R. 6431, 83rd Cong., 
2d Sess., FCC 5937 (May 6, 1954). 


ve This was noted by the Commission in its First Report, supra, n. 4, par. 40. 


55 of varmers Ed. and Co-op. Union v. WDAY. Inc., 360 U.S. 525, 533, (1959); 
Lamb v. Sutton, 164 F. Supp. 928 (D. Tenn. 1958). It should be noted also that on 
March 24, 1959, the House Committee on Interstate and Foreign Commerce passed 
a resolution that operations contemplated by the Third Report would be helpful to 
Congress in determining whether or not legislation should be adopted on the subject 
of subscription television operations and to prescribe conditions under which the 
Commission should grant such operations. 
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Intervenor has one final comment on the subject of statutory author- 
ity. It is firmly of the opinion that subscription television is "broadcasting" 
within the meaning of Section 3(0) of the Act, to wit, "the dissemination of 
radio communications intended to be received by the public directly or by 
the intermediary of relay stations." The fact that Station WHCT will re- 
ceive fees directly from the public for programs instead of receiving them 
indirectly from the public through the intermediary of advertisers does not 
change the essential public nature of the signal which it will transmit or the 
intent which it has to reach as wide an audience as possible. Nor is ita 
material consideration that members of the public must pay a rental charge 
for equipment in order to receive subscription programs in intelligible form. 
Many members of the public do not have sets with converters to receive UHF 
signals, and do not have color television sets to receive color signals. That, 
however, does not affect the broadcast status of the licensees who transmit 
UHF signals or programs in color. Intervenor submits, therefore, that 
Station WHCT will at all times be performing a "broadcasting" function 
whether its signal carries an advertiser-sponsored program, a sustaining 


program or a subscription program. 


Having made our position on this point clear, we en: agree with the 
Commission, however, that for the purposes of the Hartford trial, it is un- 
necessary to decide in advance the proper classification of subscription 
television under the Act. For even if it is assumed arguendo that subscrip- 
tion television is only a quasi-broadcast operation or even a non-broadcast 
operation, the Commission has the authority, under the broad powers con- 
ferred upon itby Sections 301 and 303 of the Act, to permit Intervenor to use 
its licensed channel for that type of service since there is ample support 
for its finding that the public interest would thereby be served. 


. Vv. United States, the Commission had 
authorized licensees of FM stations to use their frequencies for the trans- 


mission of functional music programs to subscribers. Although this Court 


56 407 U.S. App. D.C.34, 274 F 2d 543 (1958), cert. denied 361 U.S. 813 (1959). 
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reversed the requirement of multiplexing for this service (because it was 
based on an erroneous premise by the Commission that functional music 
is a non-broadcast service), there was no disagreement by the Court with 
the principle that the Commission's power may legitimately be exercised 
to license the use of radio frequencies in the broadcast band for either 
broadcast or non-broadcast services if it should determine that the public 
interest would thereby be served. 


Il 


THERE ARE AMPLE REASONS IN SUPPORT OF 

THE COMMISSION'S CONCLUSION THAT IT IS 

IN THE PUBLIC INTEREST TO CONDUCT A LIMITED 
TRIAL OF SUBSCRIPTION TELEVISION 


As we pointed out previously, Appellants advised the Commission 
that they did not, in this proceeding, question the propriety of a trial of sub- 
scription television or object to any of the conditions prescribed for the trial. 
Despite this disclaimer they now contend that even if all the conditions of 
the Third Report have in fact been met by Intervenor's application, the Com- 
mission should nevertheless have denied it since a trial on such a limited 


57 
scale is neither necessary nor helpful. For the same reasons as we pre- 


viously advanced to show that the issue of statutory authority is not properly 
before the Court, we respectfully submit that Appellants cannot be heard to 
argue that a trial operation which complies with the conditions of the Third 
Report is nevertheless invalid. 


If, however, the Court should undertake to consider this point, we 
submit that Appellants’ contentions are untenable on their merits. The gist 
of their position is that any test which in and of itself would not provide all 
the answers which would enable the Commission to reach a definitive, pub- 
lic interest judgment on the relative advantages and disadvantages of sub- 
scription television as a nationwide system is neither helpful nor necessary. 


we Appellants’ Brief, pp. 41-46. 
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We suggest that Appellants have indulged in ingenious, circular reasoning. 


Their argument amounts to this: (1) The Commission cannot 
authorize any new system of television on a nationwide basis unless and 
until it acquires sufficiently meaninfgul data to enable it to appraise the 
ramifications and dangers of that system; otherwise it will be presented 
with a fait accompli; (2) The Commission cannot acquire sufficiently 
meaningful data from a trial; nothing short of the establishment of a nation- 
wide system can serve to disclose the ramifications and dangers of that 
system; (3) But the Commission cannot authorize the new system ona 
nationwide basis unless and until, et cetera, et cetera. Appellants thus seek 
to cast the Commission in a role reminiscent of the frustrated boy who was 


admonished by his over-anxious mother: "Don't go near the water until 


you learn how to swim." 


Of course the Hartford trial in and of itself may not furnish the 
Commission with all the answers which it may need before it is prepared 
to arrive at a definitive judgment on whether or not to authorize subscrip- 
tion television on a nationwide basis. But certainly, at the conclusion of 
the Hartford trial, the Commission will have considerably more facts about 
the workings of subscription television than it now possesses. It should be 
kept in mind, moreover, that Phonevision is only one of several proposed 
systems of subscription television and that Hartford is only one of many 
markets open to applicants for trial operasioustes It just so happens that 
Intervenor is the first licensee which has filed an application in conformity 
with the conditions of the Third Report. As the Commission noted, "There 


38 It is sheer hyperbole for Appellants to assert that the Commission, by author- 
izing the Hartford trial, is aiding in "the establishment of a non-competitive system 
[which] is completely antithetical to the concept of radio regulation . . ." Appellants’ 
Brief, p. 43. Not only are there opportunities for many other systems to be tried 
simultaneously in more than 20 markets in this country but the Commission has stated 
that it will closely scrutinize the operation during the course of the 3-year trial and 
that it is within the authority and the capacity of the Government to correct or pre- 
vent any monopolistic dangers or potentialities which may be disclosed during the 
trial. (First Report, supra, n. 4, par. 62). 


32 


are over 20 markets meeting the specific requirements .. ., thus affording 


a reasonable range of choice and some diversity of size and conditions, 
adequate for a meaningful trial.” 2 


The Commission, in its Third Report, anticipated and rejected many 
of Appellants' arguments as to the significance of a limited and suitably 
controlled trial. We believe the Commission's exposition is so cogent that 
we are setting it forth at this point in extenso, as follows: 


"It may be argued that this limitation to cities with at least 
four services would preclude experience indicative of the 
effects of subscription television if it were ultimately au- 
thorized in markets with fewer than four television services. 
We believe, however, that a trial on the basis contemplated 
herein would afford ample opportunity, during a 3-year per- 
iod, to obtain significant and reliable data which would shed 
useful light on the probable effects of a subsequent broaden- 
ing of the service to markets excluded during the initial 
trial period. Such matters, for example, as public reaction, 
and the extent to which subscription television would be cap- 
able of diverting audience (and, indirectly support) from free 
television, would, we think, be sufficiently disclosed in the 
designated markets to facilitate a judgment of the probable 
effect of extending the service later into other types of 
markets. 


It would be necessary, of course, in evaluating tne experi- 
ence gained in the trials contemplated hereunder to avoid 
the error of an undiscriminating projection of results ob- 
tained under one set of conditions. into markets where dif- 
ferent conditions prevail. But the very evident need for 
care in this regard does not strip the trial of the usefulness 
we believe it would have as a basis for appraising the po- 
tentials of the service in other types of circumstances. Not 
only the judgment of the public but other important factors 
as well can, we think, be helpfully disclosed under the trial 
conditions set out herein. These include the modus operandi 
of the service, the technical performance of the systems, the 
methods to be employed, the nature of the programs offered, 
the role of participating broadcast station licensees, the im- 
portant questions which have been raised by opponents con- 
cerning possible monopolistic features of a subscription serv- 
ice, and other factors bearing on the public interest, about 


53 Third Report, supra, n. 8, par. 9. 
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"which little more is available now than arguments based 
to a large extent on unsupported and highly contradictory 


Claims about an untried service. 


"It would be premature, moreover. to decide at this stage 
whether or not, and if so, in what circumstances it may be 
found in the public interest, after initial trials, to authorize 
subscription television operations in cities served by fewer 
than four television stations. If, as the proponents have 
urged, this new service would provide the financial support 
and added program resources and audience needed to per- 
mit the construction of additional stations, the new service 
might well result eventually in overcoming the present: ob- 
stacles to the use of many idle channel assignments -- par- 
ticularly in the UHF band. If this were the case, and num- 
bers of markets limited now to two or three outlets could 
find requisite support for additional stations on currently 
unused channels, the spread of a subscription television 
service would not necessitate crowding a dual free and sub- 
scription television service into the already scarce time 
availabilities on the two or three stations now operating in 
such markets. These are additional reasons why we are 
not persuaded that a trial limited at this stage to markets 
with at least four services would fail to have relevance to 
the situation in other areas where there are at present 
fewer than four services." 


The Commission has emphasized at all times that the results of the 
trial operations will not necessarily be conclusive of all questions relating 
to subscription television upon which the Commission will have to pass 
eventually. It put all parties on notice that: | 


"The question of whether the trial experience will afford a 
basis for a finding that the public interest would be served 
by authorizing subscription television operations on some 
extended or permanent basis, and if so under what condi- 
tions, and the related questions of whether the trial experi- 
ence will disclose the need for additional legislation, and if so 
of what nature, cannot be decided until operating experience 
sheds additional light on subscription television. The purpose 
of this trial is to obtain information. No final determinations 
either as to rules or any questions of law will finally be re- 
solved until later. For these reasons, authorizations here- 
under will not be renewable, as such." 


So Third Report, supra, n. 8, pars. 10, 11, 12 (underscoring added). 


ce Third Report, supra, n. 8, par. 27. 
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The Commission further stated that: 


"The Commission will, when it finds that sufficient, mean- 
ingful data are available from trial subscription television 
operations, conduct a public hearing at which all interested 
parties will have full opportunity to submit infor mation, 
data, and views concerning the foregoing and any other ques- 
tions which remain to be answered in reaching a decision 
as to whether the authorization of a subscription television 
service on some extended or continuing basis would serve 
the public interest. ; 


"The present | rule-making] proceeding [Docket 11,279] 

will remain pending until further steps contemplated herein 

have been completed." 62 

The history of the Commission's consideration of subscription tele- 
vision proposals over more than an 8-year period, as summarized in the 
"Counter-statement", supra, demonstrates the many precautions which the 
Commission has taken to avoid any commitment on its part with respect to 
the role of subscription programming until it can make as complete an 
evaluation as possible of all the merits and demerits of the system, par- 
ticularly with respect to its impact upon advertiser-supported television. 
Repeated opportunities were afforded all interested persons to submit their 
views to the Commission, and they were invited to comment specifically on 
the kind of conditions which should be employed ina field demonstration in 
order to "provide useful information on critical questions we cannot resolve 
on the present record, but which will preclude subscription television oper- 
ations of such scope and magnitude as to induce inordinate investment either 
by the industry or by the public in equipment and other costs necessary for 
a novel type of television service on which we must reserve final judgment."63 
It is apparent, we submit, that the conditions prescribed by the Commission 


represent a reasonable accommodation of the public interest objectives of 


62 First Report, supra, n. 4, pars. 92, 93 (readopted and reaffirmed in Third 
Report, supra, n. 8, par. 7). 


63 Notice of Further Proceedings, Docket No. 11279, F.C.C. 57-530 (May 23, 
1957), par. 11. 
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acquiring substantially more information about subscription television than 
is presently available while at the same time limiting the scope of the trial 
so as to leave the Commission with the maximum freedom to reach a defini- 
tive judgment. The Commission has acted so prudently that although Appel- 
lants minimize the usefulness of the trial, they are completely, unable to 


64 
point to any adverse impact upon the public interest from the trial itself. 


While the zeal of theater owners to block the introduction of a rival 
medium of public entertainment is understandable, their pretended concern 
that the test may prove futile and meaningless is hypocritical. Their fear, 
obviously, is not that the trial will fail to furnish the Commission with mean- 
ingful information but, quite the reverse, that data obtained from the test 
will help to persuade the Commission that the establishment of subscrip- 


tion television will serve the public interest. Furthermore, their osten- 


sible solicitude for the preservation of competition smacks of the sancti- 


monious. It has been aptly stated that: 


"Progress under the competitive system comes from the con- 
stant development of new forms and methods and their en- 
try into free competition with the old. Unless, or until, 
they have been demonstrated to be detrimental to the pub- 
lic, they should so far as possible be allowed to find their 
proper place in the industry, rather than have a place as- 
signed to them by a dominant group with monopolistic power. 
The erection of a fence around an industry to keep out new- 
comers is wholly repugnant to the policy which underlies 
the antitrust legislation.” ® 


In the final analysis, Appellants’ arguments on the significance of 
the trial fly in the face of the principle -- which courts have uniformly re- 
cognized -- that administrative agencies, acting under statutory mandates 
to encourage new services, should not be thwarted in those objectives by 
the fact that they cannot in advance demonstrate in full detail how the new 


ce It is not without significance that not a single broadcast licensee in Hartford 
(for whose welfare Appellants purport to be so concerned) appeared in the instant 
proceedings in opposition to the trial by Intervenor. 


65 wilgrim v. Loew's. Inc., 94 F. Supp. 416 (E.D. Pa. 1950), aff'd, 192 F.2d 
579 (3d Cir., 1951), cert. denied 343 U.S. 929 (1952). a5 
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enterprise will function. As this Court observed with respect to a similar 


situation involving a new and developmental air cargo service: 


'". |. the regulatory function, certainly in so far as it in- 
cludes permissive certificates , is a forward-looking 
function, as any examination of regulatory measures 
easily demonstrates. In that respect it differs markedly 
from a purely judicial or quasi-judicial determination of 
present or past rights. Much confusion has crept into 
the subject by failure to observe that distinction. When a 
regulatory action contemplates a proposed development, 
new, not existing, a type of judgment is required which is 
wholly absent from the mere evaluation of past facts to 
ascertain a present or past fact. It is in the exercise of 
that sort of judgment that the much discussed expertise 
of administrative agencies finds its greatest value. Here 
is the field of uncertainties, imponderables and estimates. 
This is where the rule that a conclusion within the realm 
of rational deduction or inference stands despite differ- 
ences of opinion, has its greatest applicability.” 


Ti 


THERE IS ADEGUATE SUPPORT FOR THE COMMISSION'S 
CONCLUSION THAT INTERVENOR'S APPLICATION COM- 
PLIED WITH THE CONDITIONS OF THE THIRD REPORT 


A. The Requirement That Subscribers Not Be Required 
To Purchase Special Equipment Was Satisfied. 

Appellants make the far-fetched argument that Intervenor's proposal 
will violate one of the requirements laid down for the test -- that the public 
should not be called upon to purchase any special receiving equipment. ei 
This contention is made in the face of the undisputed facts that the subscrip- 
tion agreements will be on a month-to-month basis, i.e., terminable at will 
on one month's notice, and the only financial commitment on the part of 


subscribers will be to pay a charge for installing the decoder (at no more 


66 , merican Airlines v. CAB, 99 U.S. App. D.C. 124, 192 F.2d 417 (1951). (Under- 
scoring added). 


6 


v Appellants' Brief, pp. 25-27. 


than the cost of that service, not to exceed $10) and a possible weekly rental 


charge (in no event more than 75 cents). 


The principal thrust of Appellants’ argument is that by paying any 
charge whatsoever, the public will be "subsidizing the cost of a pay tele- 
vision trial" which, they claim, would be contrary to the Commission's 
intention. % The Commission, which imposed the condition and presumably 
is in the best position to know what it intended thereby, flatly rejected the 
identical argument when Appellants made it below. The Commission said, 
"Tt is certainly not our intention to preclude an applicant from getting some 
return on its investment during the period of the trial." The Commission's 
concern is to protect the public from making capital outlays or commitments, 
as owners, for equipment which will become obsolete in the event the trial 
is for some reason discontinued. To require decoders to be furnished to 
subscribers free of any charge whatever would diminish the value of the 
trial as a commercial experiment since, as the Commission observed, it 
would afford no indication of the public's true capacity and desire to pay 


some amount toward maintenance and depreciation of the decoders. 


Appellants’ argument that the rental arrangement is tantamount to 
a sale might be more persuasive if the subscriber were to incur a fixed 
obligation to make periodic payments for the decoder under a long-term 
lease. But that is not this case. There is a real and substantial difference 
between making a commitment to pay $125 for the purchase of a decoder 
(and incurring the burden of its maintenance and depreciation) and making 


ce Appellants make the erroneous statement (Brief, p. 26) that "the inclusion of 
the rental agreement, along with the program charges to be met, will actually afford 
Intervenor a profit on its investment of several million dollars." They compare a 
gross revenue figure which was based on an assumption of 50,000 decoders with cost 
figures which were based upon an assumed installation of only 10,000:decoders. The 
record is clear that Intervenor and RKO -- as well as Zenith -- expect to incur sub- 
stantial losses from the trial operation. The projected three-year estimate of a 
subscription television operation by Station WHCT shows a net loss of $1,058,000 
(Intervenor's Hearing Exhibit 7; Tr. 106-112, 589-590, 661, 693, 790). 
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a commitment to pay no more than $3 (as one month's rental with the lessor 


having the burden of maintenance and depreciation). 


The Commission is charged by Appellants with having failed to pro- 
tect the public. Appellants allege that in the event a subscriber should con- 
tinue to pay rentals over the full three-year period and subscription tele- 
vision should then be authorized on a permanent basis, he would be in a 
worse poSition financially than if he had bought the decoder outright. Ap- 
pellants' premise is that the subscriber would have paid in rentals an ag- 
gregate amount which might be almost as much as the purchase price. 

This argument is not only beside the point, but it is also inaccurate. The 
record shows that the maximum rental charge of 75 cents a week would 


include the cost of servicing and maintaining the decoder as well asa 


70 
charge for depreciation. The estimated cost for repair and maintenance 


of a decoder (even apart from any reserve for depreciation) is $28.77 per 
year, or about $10 less than the rental payments for a year. Obviously , 
if a subscriber should buy the equipment for $125 and thereafter pay for 
its repair and maintenance, he would have expended at least $211 over a 
three-year period in contrast to the maximum rentals of $117. 


B. The Requirement That Intervenor Be Free to Exercise Its 
Responsibilities As a Station Licensee Was Satisfied. _ 

The Commission held that the arrangements into which Intervenor 
and RKO entered with Zenith and Teco were consistent with the free exer- 
cise by Intervenor of its responsibilities as a licensee with respect to the 
selection of programs and the fixing of charges to subscribers. Appellants 
attack this conclusion as being arbitrary and capricious. They insist 


—— 

ce Since the installationis proposed to be made at cost, the installation charge in 
the event the subscriber purchased the decoder would be no less than the installa- 
tion charge proposed by Intervenor for its lessee. 

ae R. 599; Tr. 162, 214-217. 


71 appellants’ Brief, pp. 28-32. 
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that Zenith and Teco have such an interest in the success of the trial that 
they will be tempted to interfere in the programming and charges to sub- 
scribers to such an extent that Intervenor will be unable freely to discharge 
its responsibilities as a licensee as required by the Third Report. we 


It is undisputed that Intervenor retained the contractual right to 
select and reject programs, to control the scheduling of programs, and to 
make the ultimate decision with respect to the level of charges, free of in- 
terference from Zenith and Teco. 73 Im addition to their contractual under- 
takings in these respects, Zenith and Teco assured the Commission, both 
in the application and at the oral hearing, that they had no intention of at- 
tempting to interfere with Intervenor's full disc retion over programming 
and charges. The only question, therefore, is whether, notwithstanding 
these contractual provisions and commitments, the relationship between 


the parties inherently gives Zenith and Teco such dominance over Inter- 


venor that in actual practice the latter could not reasonably be expected to 


exercise its responsibilities as licensee. 


Subscription television operations necessarily involve the perform- 
ance of some of the functions by persons other than the station licensee, 
to wit, manufacturers of equipment, franchise holders who will install equip- 
ment and collect charges, suppliers of programs, etc. It was recognized 
by the Commission that "other persons [than the licensee] participating in 
the operation, who may have substantial investments at stake ‘will have a 
natural interest in the levels of .. . program charges." In the instant case, 
Zenith, the developer of the Phonevision system, is naturally ‘concerned 
about its $10,000,000 investment in that system, aS and undoubtedly antici- 
pates that a successful trial operation will enhance its prospects of even- 
tually obtaining an adequate financial return. Teco is also interested in a 


42 Third Report, n. 8, pars. 21, 22. 
73 pr. 113-116, 164. 
"4 pr. 752, 812. 


75 pyr. 729-730. 
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financial return for enfranchising subscription operators under the Phone- 
vision system. Moreover, to the extent that Teco may acquire rights in 
programs and make them available to Intervenor and other subscription 
operators, it will be interested in a monetary return for that activity also. 
It does not follow, however, that Zenith and Teco have such economic lever- 
age over RKO and Intervenor as to prevent the latter from exercising its 


duties as the station licensee. 


The pertinent facts are these: Teco, which has been licensed under 
Zenith's patents and under the trade name Phonevision to practice methods 
of subscription television transmission granted a franchise to RKO to use 
the Phonevision system in the Hartford trial. Zenith for its part has agreed 
to manufacture and sell to Teco at cost the subscription television trans- 
mitting apparatus required for the Hartford test and Teco has agreed to 
furnish this encoding equipment for the trial without charge. In return for 
the Hartford franchise, Teco will receive 2 1/2% of the revenue during the 
second year of operation and 5% per year thereafter. Zenith, in turn, will 


share in the Teco revenue. ¥ 


Zenith is obligated to supply decoders at an "initial price’ based on 
2 formula which is essentially the cost to Zenith of manufacturing such de- 
coders. In the event a profit is made on the trial, RKO will pay the "regu- 
lar price” for the decoders, which has been defined as the total of applic- 
able current direct and indirect costs, overhead and expense, plus an amount 
to cover amortization of past research and development costs and a 15% 
profit. a 


Teco has agreed with RKO that it will use its best efforts to aid RKO 


78 
in acquiring subscription programs for broadcast. It has contacted various 


potential suppliers of subscription television programs but it has entered 


ee 


76 R 633-683; Tr. 872, 877. 


77 p. 614-632; Tr. 731, 776. 


tw R. 671. 
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into no arrangements or understandings whatsoever with either RKO or 


Intervenor under which they would be obligated to accept such programming 
from Teco. 79 The uncontroverted evidence is that Intervenor does not in- 
tend to restrict its program acquisitions to Teco but to obtain them from a 


wide variety of sources, of which Teco may or may not be one. ee 


Intervenor and its parent company, RKO, have expended large sums 
of money and have undertaken substantial obligations in order to acquire 
Station WHCT in Hartford for the Phonevision trial; they bear substantially 
the entire risk of loss for the operation of the Phonevision franchise in 
Hartford and for the operation of the Hartford station, their losses sha a 
three-year trial period are anticipated to be a minimum of $1 ,000 ,000. 

The financial ouelificationss of RKO to undertake these financial burdens 
was amply demonstrated. °” 


With full knowledge of all these facts, the Commission properly con- 
cluded that there was no basis for an a priori determination that Intervenor 
could not or would not, in practice, exercise the full freedom of discretion 
which it reserved in the various contracts. While a possibility of undue in- 
fluence by Zenith, Teco, or some other interested party might conceivably 
be inferred, there is no real danger that such influence will in fact be exer- 
cised, particularly since, as the Commission stated, it intends to, and will 
be in a position to, closely scrutinize the trial throughout the trial period 
in order to see that Intervenor's freedom as a station licensee is in fact 


fully exercised. 


The Commission's attention was called specifically to the Yankee 
Network, Inc. case, upon which Appellants now place so much reliance. es 


9 tyr. 814-815, 836-837. 


80 wr 115-116, 165-173, 178-181, 733-735, 744, 746-747, 791, 814-815, 912, 918, 
930; R. 924-926. 
1 2. 614, 744. 


82 2. 608, 611-612. 


83 5 RR. 216 (1949) cited in Appellants’ Brief, pp. 30-31. 
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In that case the Commission denied consent to the assignment of certain 
station licenses because the assignor continued to retain an interest in the 
physical facilities and in the gross profits of the stations. The nature of 
the particular relationship between the parties and the comprehensive fi- 
nancial arrangements which had been entered into raised a serious doubt 

in the Commission's mind that the assignee would be free of domination 
from the assignor. In the instant situation, however, the Commission did 
not find the relative economic positions of the participants to be of the same 
order and held that the Yankee Network ruling could not be strictly applied 


to this set of circumstances. 


The Commission has never issued a blanket condemnation of all 
arrangements whereby suppliers of equipment, programs and services to 
stations become interested in the station's profits. It is a matter of com- 
mon knowledge, for example, that network organizations participate to a 
large extent in the gross revenues of stations as suppliers of programs 
and as sellers of station time. It is also common practice for equipment 
manufacturers to extend credit to stations which buy transmitting and studio 
equipment; and for advertising representatives, talent suppliers, and others 
to participate in various ways in a station's profits. There is no domination 


of the station per se by virtue of these arrangements. Each case must turn 


upon its particular facts, including the history of the relationship between 
the licensee and the other parties, their relative financial strength, and 


similar factors. cs 


In the instant case, all that can reasonably be inferred from the re- 
lationship between Zenith and Teco and the licensee is that the former com- 
panies may be consulted on subscription programming and on the level of 
charges to subscribers. There is no reasonable basis, however, for the 
Court to infer that they will violate their commitments to the Commission 


oa There is no indication that the financial strength of Intervenor and its sole 


stockholder, RKO General, Inc. (which in turn is a wholly-owned subsidiary of General 
Tire and Rubber Co.), is in any way inferior to that of Zenith and Teco. 
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and seek to, or be able to, dictate decisions on these matters or to domi- 
nate the manner in which Intervenor discharges its responsibilities as 


licensee. 


The Commission stated that its ability closely to scrutinize the 
operation during the trial period justifies more latitude with respect to 
arrangements between the licensee and others than was permitted in the 
Yankee Network case, especially since one of the express purposes of the 
trial is to determine whether special rules or legislation with respect to 
such outside arrangements should be imposed in the event a nationwide 
subscription television service is ultimately authorized. Appellants ridi- 
cule this statement by arguing that it is tantamount to saying that the Com- 
mission has the right to grant a trial license to an alien (in direct viola- 
tion of Section 310(a)(1) of the Communications Act) as a basis for deter- 
mining whether or not to recommend amendatory legislation to Congress. 
The analogy is inept. The Commission is doing nothing in derogation of 
any present statute. It is merely exercising a judgment -- well within the 
bounds of its administrative discretion -- as to whether or not Intervenor 
(whose qualifications as a licensee are not in dispute) will continue to re- 
tain full freedom to discharge its responsibilities as a licensee when it 
operates on a subscription basis. Only experience with the actual work- 
ings of the multi-party arrangements involved in subscription television 
can furnish the Commission with the empirical knowledge upon which to 
predicate regulations or recommendations for legislation which would be 
desirable to assure absolute freedom of the licensee to make decisions on 
programming and charges. : 


C. The Commission's Requirements on Programming 
Were Satisfied. 


The Commission in the First and Third Reports, and again in the 
Decision under review, recognized the impracticability of requiring an ap- 
plicant for a trial operation to formulate in advance of a grant full and con- 
crete particulars of its proposed subscription programming. One of the 
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principal purposes of the trial, of course, is to determine the kind of pro- 
grams that will become available for this new service. This, in turn, will 
depend, primarily, on the indications of interest by subscribers through 
their willingness (and financial ability) to pay for certain programs and not 
for others, and, secondly, on the readiness of producers of those programs 
(currently-released motion picture feature films, legitimate theater plays, 
operas, sports events, etc.) to commit their product to this medium in view 


of the potential impact on their revenues from conventional sources. 


Appellants grudgingly admit that "it would be impossible for the In- 


tervenor to render as detailed a programming exhibit as is usual in ahe case 


of a television applicant [under the presently established system]". Never- 
theless, they have devoted a substantial portion of their brief to an all-out 
attack on Intervenor's program plans as being too sparse and too tentative 

to support a finding that the Hartford trial would be in the public interest os 
They contend further that Intervenor has not established that its program- 
ming will be sufficiently balanced to meet the "needs, tastes and desires" 

of the community. Intervenor submits that if an applicant for an untried 
television service were required to make as detailed and comprehensive a 
showing as is apparently insisted upon by Appellants, the public interest in 
the development of new uses of television would be effectively stymied. 


Appellants have ignored the fact that Intervenor's Hartford station, 
WHCT, will continue to carry conventional programming for at least 30 
hours a week, which is longer than it is required to operate under the Com- 


mission's Rules. 87 These programs will include news, political and public 


85 Appellants’ Brief, p. 36. 


86 ,ppellants' Brief, Points III and IV, pp. 32-40. 


st Section 3.651 of the Commission's Rules and Regulations provides that all tele- 
vision stations are licensed for unlimited time operation and are required to main- 
tain a regular program operating schedule which (after 3 years of operation) shall 
be not less than 28 hours per week. 47 C.F.R. 3.651. Not only is WHCT committed 
to carry at ieast 30 hours of conventional programming but Intervenor advised the 
Commission that WHCT may carry 57 or 60 hours of such programming a week in 
addition to the subscription programs. Tr. 309-310. 
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discussions, and religious programs. The Commission noted that WHCT's 
“present schedule contains a favorable balance of programming by type." ee 
The subscription programming will constitute a supplementary’ use of 
WHCT's channel. 


Intervenor made a commitment to the Commission that the enter- 
tainment programs, sports and educational subjects which will be carried 
over WHCT on a subscription basis will be limited to ''box office attrac - 
tions," that is, items for which the public ordinarily pays an admission 
charge. This, by definition, excludes programs of the kind which generally 
are broadcast over conventional, advertiser - supported television. The dif- 
ference may be illustrated by a consideration of feature-length motion pic- 
tures. They are not simultaneously released for exhibition in theaters and 
over television. Instead, they are first released as "box office attractions" 
in theatres -- and some 10 or 12 years later, after their value in that med- 
ium has been lost or substantially diluted, they are released to conventional 
television. °° Therefore, by programming box office film product, WHCT 
will compete on a subscription basis with existing theaters and not with 


conventional television broadcasters. ae 


In view of the dearth of experience with on-the-air subscription 


programs, proposed schedules must necessarily be flexible. They are sub- 


ject to such imponderables as public taste, acceptance and demand; future 
availability of acceptable "box office” programming; and cost of such pro- 
gramming relative to potential revenue.?! Intervenor set forth its sub- 
scription schedule as fully and as precisely as it would within the limita- 
tions inherent in planning or estimating any new business or service yet 


untried. One of the many difficulties is the understandable unwillingness 


eS R. 1572, 1594. 


89 pr. 702-704, 725. 


My Tr. 445, 712. 


1 tr. 46, 49. 419. 
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of owners of programs to make commitments for their product in advance 
of a Commission authorization in a situation such as this, where the con- 
templated new business will be competitive with existing customers for the 
product. e Since, as stated previously, an important underlying purpose 
of the test is to determine how much and what types of programming might 
be made available for subscription television purposes, it would have been 
unrealistic for the Commission to have insisted on more than the general 
description of program probabilities which was submitted by Intervenor. 

It is enough that Intervenor will have firm commitments for specific pro- 
grams prior to any attempt on its part to commit subscribers, and that it 
will assure subscribers of a minimum amount of programming before any 


agreements are executed. - 


Not only was the Commission faced with a sui generis case of an 
untried service but’, contrary to the implication of Appellants’ argument, 
the Commission does not require an applicant even for a conventional 
radio or television station to establish that it has firm commitments for 
specific programs of each type which it proposes to carry. Nor has it 
required such applicants to establish that programs of each type proposed 
will with certainty be available at such time in the future as the applicant 
may obtain a grant and go on the air. It has stated, on the contrary, that 
it would not draw any conclusions "with respect to film programming for 
the availability of film materials at any precise time is unknown since 
the licensee exercises no control over their production or distribution ," 
and that, "we have consistently permitted the parties to stipulate or to 
specify network programming schedules in the absence of a binding agree- 
ment. For under established industry practices, no firm agreement is 


possible before the obtainment of a construction permit .. .” 95 


82 see, e.g., Tr. 121, 343, 705-706B. 
93 pr. 602-604. 


3% Indianapolis Broadcasting, Inc., 12 R.R. 883, 939 (1957), remanded on other 
grounds sub nom. WIBC, Inc. v. FCC, 104 U.S. App. D.C. 126, 259 F.2d 941 (1958). 


ve Petersburg Television Corp., 10 R.R. 567, 584 (1954). 
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Appellants’ contention that Intervenor has made virtually no effort 
to discover the needs or desires of the people in Hartford for subscription 
television is also spurious. Intervenor requested a scientifically selected 
group of persons living within the coverage area of WHCT to help in its 
programming on a subscription basis. 417 persons, including civic and 
educational leaders, accepted the invitation. The Commission approved 
this procedure as providing an acceptable cross section of viewers’ in- 
terests and needs. 96 In the final analysis, the needs and desires of the 
Hartford community will be most effectively demonstrated by its response 
to this trial. Intervenor and RKO will have every incentive to satisfy those 
needs and desires in order to justify the substantial investment which they 


have made in the future of subscription television. 


CONCLUSION 


For all the foregoing reasons, the Commission's grant to Inter- 


venor should be affirmed. 
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2 
I 
THE COMMISSION'S STATUTORY POWER 


There is no need for extended reply to the first point discussed 
in the briefs of the parties, i.e., the question of whether the Communi- 
cations Act (47 U.S.C. 151 et seq.) allows the Commission to authorize 
a television service which demands direct payment by the viewers for 
the privilege of receiving programs. The issue is squarely drawn. The 
Commission, though it can point to no specific statutory authority for the 
establishment of such a service, asserts that the broad regulatory 
scheme envisioned by Congress implicitly allows this major change in 
the concept of American broadcasting. Appellants, on the other hand, 
maintain that the establishment of a pay television system—and particu- 
larly the establishment, for the first time, of a direct financial relation- 
ship between the general listening public and the broadcast licensee— 
distinguishes pay television from other changes in broadcasting, and 
represents the establishment of a concept never envisioned by Congress 
when it enacted the Communications Act. 


Appellants have already stated at length, in their brief (pp. 11-15), 
the reasons which underlie their position and they will not be repeated 
here. However, the position taken by the Commission deserves some 
additional comment. 


The Commission first states (Commission Br., pp. 18-22) that the 
Communications Act gave the Commission a broad charter in order to 
allow it flexibility in facing new problems. Appellants, of course, agree. 
But this position is essentially beside the point. The question which this 
Court must face is whether this particular service falls within that 
charter. Broad though the charter may be, the Commission's powers 
are not all encompassing, and, as was pointed out by the Supreme Court 


in the Sanders Bros. case? matters which are related to the manner in 


1 5 .0.¢, v. Sanders Bros. Radio Station, 309 U.S. 470, 474-75. 
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which stations derive their revenue were never conceived as being with- 


in the Commission's regulatory power. Nor, it may be added, does the 
present Act even suggest that a direct financial relationship should 
exist between the public and the individual broadcast licensee, and the 
absence of any rate regulation authority provisions indicates precisely 


the opposite. 


The Commission's brief misinterprets the thrust of Appellants’ 
argument. Appellants do not maintain that the novelty alone of a new 
service deprives the Commission of power to authorize that service 
(see Commission Br., p. 21). Many novel uses for radio are, and can 
be, authorized by the Commission when it determines that such uses 
would operate to the benefit of the public interest. But the Commission 
cannot and should not be the sole arbiter of whether the use of publicly 
owned airwaves, which have been free in the past, should now be avail- 
able to the general listening public only for the payment of a fee. In 
essence, that determination is closely akin to an agency of the govern- 
ment charging a fee to the public for the use of public facilities when 
Congress has never passed upon the desirability of such a scheme. 
Indeed, the present pay television proposal goes much further for it not 
only seeks to exact a fee from the public for the use of its facilities but 
it simultaneously deprives the public of free service which it now re- 
ceives. The number of frequencies available for television use are limited 
When the Commission allows a broadcast frequency to be used on a pay 
basis it concurrently denies the use of that scarce commodity on a free 
basis. This fact, alone, distinguishes pay television from all previous 


novel services authorized by the Commission. 


The implication in the Commission's brief (pp. 21, 22) that pay 
television does not essentially differ from the functional music schemes 
authorized by the Commission in Matter of Muzak Corp., 8 F.C.C. 581, 
and Functional Music, Inc. v. FCC, 107 US. App. D.C. 34, 274 F.2d 543, 


is incorrect. The Muzak system (a) was not authorized on a broadcast 
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frequency and (b) did not displace an already existing service. It was 
an additional service offered to subscribers who wished a particular 
kind of operation. It was not a competitive service and it certainly did 
not deprive any listener of what was freely available on broadcast 
frequencies. It had no impact on and offered no threat to the quantity, 
quality and variety of programs freely available to the listening public. 


Similarly, the functional music scheme which was considered by 
this Court in Functional Music, Inc. was a service to the owners of 
stores, factories, and buildings who wished background music for their 
customers. It was intended as a supplement to FM broadcasters; it 
provided them an additional source of revenue. It did not displace exist- 
ing service nor limit the use of the frequency for free broadcasting 
activities. Indeed, this Court specifically pointed out that the material 
broadcast by the station would remain available to the public (see 
274 F.2d at 544, 545, 548). Thus, the general listening audience was 


not deprived of any service. 


The paradox in the Commission's position can be best illustrated 
by the fact that, on the one hand, the Commission asserts it has the 
statutory authority to authorize pay television operations while, on the 
other hand, it also recognizes that under the present Act it cannot regu- 
late rates and that rate regulation may indeed be necessary or desirable.” 


2 The Commission's brief implies that additional legislation may not be neces— 
sary if the need for rate regulation of the pay television scheme becomes apparent. 
(Commission Br., p. 23) This position is untenable in view of the Supreme Court's 
flat statement in the Sanders case, supra, that the present Act does not give the 
Commission power to regulate rates. 309 U.S. at 474-75. The Commission also 
suggests (p. 23, note 25) that the Commission "reviewed carefully" the charges to 
be levied. However, the Commission could not carefully review these charges 
since it never demanded any cost breakdowns of the Intervenor's estimates of 
cost; it did not consider what a "reasonable rate" would be; it did not consider any 
of the traditional methods by which the reasonableness of charges in other fields 
are gauged. In fact, the Commission stated that "the question of reasonableness 
of charges is not within the issues as framed." (Decision, p. 18, note 6, 30 F.C.C. 
at 311). 
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In essence, the Commission is in the anomalous position of arguing that 
while Congress authorized it to establish a quasi-public utility, Congress, 
at the same time, withheld from it the power to control the rates which 
would be charged to the public. Such an authorization would be singular 
in the annals of regulatory authorities. Appellants know of no instance 
where a government agency was authorized to supervise a system where 
private entrepreneurs were given limited monopolies (andallowed to levy 
direct tolls on the public) and, at the same time, was deprived of the 
opportunity to regulate the rates charged. The present broadcasting 
scheme in the United States confers upon a limited number of television 

stations the exclusive right to use a particular frequency, which right is 
vigorously protected by the Rules of the Commission. In essence, 
broadcast licenses are limited monopolies which are granted in return 
for a duty of the broadcaster to utilize these frequencies in the public 
interest. The one great difference between broadcasting and the familiar 
public utilities such as telephones, etc. is that use of the former does not 
involve direct charges to the viewer while the use of the latter can only 
be had by payment of a nee to a private organization and that fee is regu- 
lated by the government? The present pay television scheme obliterates 
this distinction and subjects the viewer to the payment of a charge over 
which the Commission has no authority. It is incredible to believe that 
Congress delegated such broad powers to the Commission without putting 
upon it corresponding responsibilities. Nothing in the Act even suggests 
that such a scheme is contemplated. 


In an attempt to avoid this paradox, the Commission suggests that 
this test is necessary in order to provide information on whether rate 
regulation of pay television is necessary or desirable. This reasoning 
is faulty. Rate regulation of public utilities is essential because com- 
petition between private entrepreneurs in such fields is not in the public 
interest. Thus, it was the fruits of destructive competition or the failure 


3 see Pulitzer Publishing Co. v. F.C.C., 68 U.S. App. D.C. 124, 126, 94 F.2d 
249, 251. 
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of effective competition, which made an administered system, along with 
concomitant regulation of rates, necessary (see Texas & Pac. Ry. v. 
Gulf C. & S. F. Ry., 270 US. 266, 277; Chicago Junction Case, 264 US. 
258). As the Supreme Court pointed out in the Sanders case (309 U.S. 
474) this scheme was not utilized in the communications field and the 
grant of scarce frequencies to a few licensees was justified by the com- 
petition which theoretically would ensue between them. Thus, whether 
or not rate regulation of pay television is necessary depends essentially 
upon whether there exists competition among a number of pay television 
systems. It is obvious, of course, that this type of information will not 
be gained by the Commission since, under the rules of the present test, 
there will and can be no competition between competing pay television 
systems in any one market. 


The Commission's brief also states that an essential purpose of 
the trial is to determine whether the public will be interested in paying 
for programs. (Commission Br., p. 23, note 25) As Appellants have 


pointed out in their brief, however (pp. 42-46), it is difficult to see how 


a test involving only a limited number of participants could effectively 
demonstrate whether the general public all over the country would be 
interested in purchasing programs. More important, the public desire 
to purchase pay television programs can only be tested if the public has 
a choice. One of the serious problems involved in the test is the fact 
that program producers might withhold their product from a particular 
free market in the hopes of putting that product on a pay system. It 
would be virtually impossible for the Commission to determine whether 


or not this actually occurred. 


Finally, most of the truly pertinent information which the Commis- 
sion needs to test the desirability of the system ona nationwide basis can 
only be gained when the system is in full operation and its dangers appar- 
ent. At that time the existence of an extensive and expensive pay tele~- 


vision system will unavoidably be a dangerous factor in the Commission's 
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decision as to whether the system should be authorized on a permanent 


basis. 


Il 


THE CONDITIONS OF THE THIRD REPORT 


A. Sale of Decoders 


Appellants’ contention that Intervenor did not meet the condition 
of the Third Report forbidding the sale of decoders has been'set forth 
at length in their brief and will not be repeated here. Reference should 
be made, however, to certain of the Commission's contentions regarding 
Appellants’ use of figures. 


The Commission states that Appellants’ use of $125 as the decoder 
sales price to the public is unjustified since $125 is only the estimated 
cost to the manufacturer, not to the public (Commission's Br., p. 31). 
However, as the Commission points out immediately thereafter, the 
Intervenor will initially pay for the decoders on a cost-plus basis and 
the $125 figure will be the cost to it (Tr. 544-545). If Intervenor was 
not acting as middleman in the transaction, the profit built into the manu- 
facturer’s price to it ona cost-plus basis would, instead, be passed on 
to the public. This would be included in the $125 figure. Thus, the use 
of $125 as a final cost figure per decoder is amply justified. 


The Commission's brief also states that the comparison of a $125 
sales price with a total three-year rental charge is unsound because the 
$125 figure would not include repairs and maintenance, which allegedly 
would cost a sum of $86 for three years. There is a serious doubt 
whether these costs would even remotely approximate the $86.00 figure, 
and no breakdowns of this alleged "maintenance cost" were ever given 
to the Commission. It is hardly likely that the maintenance of a rela- 
tively simple decoding unit will amount to 60% of its cost over a three- 


year period. Aside from this, any estimate of "repair and maintenance" 
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costs on the part of the Intervenor would not necessarily approximate 
the costs to the public if they would procure the repairs themselves. 


The essential point, however, is that the rental technique places 
the burden of the experiment on the public—not on the licensee—and this 
is precisely the result which Congress sought to avoid. 


B. Licensee Responsibility 
Appellants have pointed out in their brief (pp. 28- 32) that the Com- 


mission was incorrect in finding and concluding that the Intervenor would 
retain its licensee responsibilities under the operation of the present 
trial. We have pointed out that the Commission accepted the pious and 
self-serving declarations of the Intervenor that it would retain the ulti- 
mate responsibility concerning programs to be presented and charges to 
be made to the public, in spite of the fact (1) that the Intervenor did not 
demonstrate a meaningful and independent cultivation of program sources, 
(2) that Teco and Zenith represent the sole suppliers of all the equipment 
to be used in the experiment, (3) that Teco would be active in the procure- 
ment of programming, and (4) that the Teco-Zenith combine would also 
directly participate in the gross revenues of Intervenor. 


The Commission recognizes that, in the past, it has refused assent 
to an arrangement whereby a non-licensee possesses a direct interest 
in a licensee's revenues because such an arrangement offers the oppor- 
tunity to persuade, coerce or control the licensee in a manner inimical 
to the public interest. However, it attempts to distinguish its precedent 
by stating that this is not an ordinary case (Commission Br., pp. 35-36). 


The difficulty with this position is that the dependence by individual 
licensees upon large programming organizations such as networks is not 
at all unique, nor, in fact, is the instant situation a novelty since the 
Commission faced substantially the same problem in the Yankee Network 


case.* Indeed, the situation here is far more serious than in either the 


4 The Yankee Network, Inc., 5 R.R. 216. 
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Yankee case or in the network problem. Here the program supplier 
(Teco) is nothing more than a subsidiary of the equipment supplier 
(Zenith) and, together, they control the licensee by a power far in excess 


of that which is wielded by either a network or an assignee of a station 


license. 


It is true, of course, that percentage payments to Teco might con- 
ceivably be justified on the grounds that precise prices are difficult to 
assess in an untried service (see Commission Br., p. 36). However, 
there is absolutely no justification for these payments to be in percent- 
ages of gross revenues— —rather than mere program revenue—and it was 
participation in the gross revenues of the station which led the Commis- 
sion to its position in the Yankee Network case. 


The Commission's final point in regard to the percentage of 
revenue arrangement is that the "carefully conditioned, non-renewable" 
character of the pay television trial allows it to permit an arrangement 
which it might otherwise condemn (see Commission's Br., p. 36). How- 
ever, the character of the trial does not and cannot effect the question 
of whether the Intervenor will or will not retain the ultimate determina- 
tion regarding programs and program charges. The Commission could, 
conceivably, have waived the requirement that licensees in pay television 
trials be kept to the same rigorous conditions regarding broadcast respon- 
sibilities as licensees in established systems. Perhaps the nature of the 
beast is such that strict controls over program content could not be ex- 
pected until pay television became more permanently established. How- 
ever, the Commission specifically did not take that course. ‘The condi- 
tions of the First and Third Reports make it emphatically clear that it 
expected pay television stations to retain precisely the same concept of 
broadcast responsibility as obtained in conventional broadcasting. The 
error into which the Commission has fallen is that it prescribed a 
rigorous condition for the establishment of the pay television trial and 
then, when faced with an arrangement which runs directly contrary to 
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its long established policy in this area, simply ignored situations which 
it condemned in the past. This flaunting of its own conditions perhaps 
best illustrates the state of mind with which the Commission viewed the 
establishment of the trial operation. It raises, at least, the suspicion 
that the conditions were merely pro forma administrative devices 
utilized as a sop to the requirements of due process and possess no 
real substance. 


pout 


LACK OF SUFFICIENT PROGRAMMING PLANS 


The Commission's discussion of whether the programming plans 
of the Intervenor were sufficiently presented to the Commission deserves 
some comment. There is no argument between the parties concerning the 
general program requirements which the intervenor faced in prosecuting 
its application. Both Appellants and the Commission agree that pay tele- 
vision licensees must come forth with enough programming details so 
that the Commission's decision would not be based on "pure fantasy" and 


"speculation devoid of factual premise.” (see Commission Br., p. 39) 


Similarly, both parties agree that the prospective licensee need not meet 
the strict requirements which obtain in conventional systems. The con- 
troversy lies in whether the sparse programming details presented by 
the Intervenor falls between these two extremes—particularly in view of 
the evidence regarding the licensee's lack of planning and preparation 
with regard to its programming schedule. 


In this light, it is helpful again to point out the virtual lack of pro- 
gramming information which was presented to the Commission. The 
Intervenor here put in evidence a "probable subscription program sched- 
ule" (reproduced in Appellants' Brief, p. 33) which merely listed some 
general types of programs which it may-—-somehow or other—present in 
the future. It also included in its application a programming exhibit 
phrased in vague and ambiguous terms and, again, merely stated some 
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general hopes regarding the kinds of programming which it would offer 
to the public. (Intervenor's Application, Ex. 8, Rec. 181) 


The evidence at the hearing raised serious questions regarding 
the feasibility of presenting even this general schedule. Thus, though 
the Intervenor promised that its programs would be "box office" attrac- 
tions, i.e., those not otherwise available to the public without: direct 


payment of a fee (see Commission's Br., p. 40), it later candidly admit- 
ted that this was not really the case and that it would, in fact, compete 
with free television stations in the presentation of some material which 
could have been freely available to the public had the Intervenor refrained 


from bidding.° 


Similarly, though the "probable" program schedule listed such 
attractions as "legitimate theatre, opera, ballet and philharmonic" pro- 
grams, the testimony makes it amply clear that the bulk of the program- 
ming will be movies and that other kinds of entertainment will be presented 
only in "rare instances" (Tr. 418) and "from time to time" (Decision, pp. 
8-9, p. 212. 15, 30 FCC 307-08). Moreover, though the language in the 
Commission's brief suggests that these program plans were “discussed” 
with potential program suppliers (Commission Br., p. 40), it is important 
to point out that at no time were the content of these "discussions" related 
to the Commission and, in fact, Intervenor participated in only four meet- 
ings with motion picture suppliers. Intervenor admitted that no film pro- 
grams have been obtained or were being negotiated, even on a contingent 
basis, at the time of the hearing (Tr. 705). It is difficult to see how this 
information could be called "sufficient," in any sense. If this is all that 
the Commission requires in the way of programming plans, and if a 
prospective pay television licensee need merely create some generalized, 
pro forma program schedule with vague assurances that such program- 
ming will be forthcoming, then there is, in fact, no requirement that 


S The Commission itself recognized this in its decision. See Decision, p. 17, 
par. 11, 30 F.C.C. 314-15. 
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licensees inform the Commission in some detail of the programming 
which it plans to present. The condition in the First Report that "suf- 
ficient" programming plans be forthcoming so as to facilitate.a finding 
that such programming is in the public interest has been rendered 
sterile. 


This case presents precisely the same point which the Commis- 


sion determined previously in Tampa Times CoS In that case, as in 


this, a new and novel programming format was proposed and the record 
cast doubt as to whether that programming was feasible or capable of 
effectuation. The Commission there concluded that an applicant must 
present more than bare promises before the Commission could conclude 
that a grant of the application would serve the public interest. That 
same finding was amply warranted in the instant case. 


IV 
THE NEED FOR PAY TELEVISION IN HARTFORD 


The Commission's last point regarding programming is, in many 
ways, its most startling. As Appellants have pointed out in their brief, 
the Commission's long established policy in regard to radio and tele- 
vision broadcasting has been to demand a balance of the kinds of pro- 
grams to be presented to the public so that the needs of all members of 
the listening audience will be satisfied. Of course, specialized kinds of 
services can and have been authorized when the need for such services 
has been shown. However, in those cases the Commission at least made 
a determination regarding that need. The Intervenor, in this case, 
showed neither a need nor a desire on the part of the public for its pro- 
posed service and the Commission made no effort to find that such a 
need existed. 


6 10 RR. 77, aff'd, 97 U.S. App. D.C. 256, 230 F.2d 224. 
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The Commission meets this point by suggesting that the purpose 


of the test would be to determine, by actual operation, whether such a 
need exists and, therefore, that no need had to be shown prior to the 
time the system went into operation. If this, indeed, was the case it 
demonstrates the arbitrary nature of the Commission's action. In order 
to establish this system, the Commission is willing to put the public to 
considerable expense in instituting a system whose program content is, 
at best, ambiguous and simultaneously to deprive persons living in the 
Hartford area of a free broadcast service, without even considering 
whether the residents of that area either want or desire this kind of 
operation. As far as the people of Hartford are concerned, the "experi- 
mental" nature of the test is essentially meaningless. They will be 
faced with a pay television system for three years which will be perma- 
nent and as real as any conventional system. They will be the ones who 
must pay the price for the test and who must act as guinea pigs in an 
experimental operation. It would at least seem proper to give some 
consideration to their desires to act as laboratory animals. | 


One additional point should be mentioned. The Commission states 
in its brief (p. 43) that it is meaningless to require of a trial subscription 
service the same "balance" ordinarily required of a conventional free 
station's total operation. In a sense, of course, this is true since pay 
television service, almost by definition, requires some different concepts 
in programming. This, however, is not the point. A pay television serv- 
ice can be justified, if at all, on the grounds that it presents new and 
unique kinds of programs that are unavailable to the listening audience. 
Indeed, this has been recognized by the Intervenor in his public adver- 
tising; it has claimed that it would present Class A Hollywood motion 
pictures, new Broadway productions, opening performances of operas, 
unique entertainment events, etc. (See Appellants' Ex. 3, Rec. 782). 

Even conceding, arguendo, that certain of these entertainment features 
are not presently available to the listening public, it would seem logical 
that in considering whatever balance a pay television system would have, 
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the Commission should, at least, be assured that this kind of cultural 
programming would, in fact, be available in some strong measure. At 
the very least, it should not be satisfied that these events will occur 
only in "rare" instances. Whatever a proper theoretical balance for pay 
television programming may be, it is certainly not manifested by a pro- 
gram schedule which, in essence, is primarily dedicated to the showing 
of movies. It is one thing to state that the same balance obtained in 
conventional systems should not be required of pay television but it is 
quite another thing to allow such an overwhelming imbalance in favor of 
Hollywood motion pictures during prime time broadcasting hours. 


Vv 
THE TRIAL WILL NOT ACCOMPLISH THE PURPOSE 
FOR WHICH IT WAS INTENDED 
The Commission's response to the last point in Appellants’ brief, 
i.e. that the trial will not, in fact, provide the information which is either 
helpful or necessary in determining whether pay television should be 


authorized as a permanent medium, is to state that "it cannot be said 
the trial is patently unrelated to its purpose" (Commission Br., p. 44). 


Appellants have set forth in their brief the reasons why they be- 
lieve that the test cannot fulfill the purposes for which it was ostensibly 
created and invites the Court's attention to pages 40-46. It is quite true 
that any regulatory agency must have sufficient flexibility to institute 
new modes of service when it is warranted by the public interest. How- 
ever, it should not, under the guise of testing a new service, allow the 
virtual establishment of that service in the vain hope of obtaining infor- 
mation which cannot solve the problem it attempts to resolve. It cer- 
tainly should not do so when the establishment of a trial system will 
virtually foreclose the issue. In this sense the proposed experiment is 
patently unrelated to its purpose, and must be condemned by this Court 
as an abuse of discretion. 

Respectfully submitted, 
MARCUS COHN 


317 Cafritz Building 
Washington 6, D.C. 
Counsel for Appellants 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


CONNECTICUT COMMITTEE AGAINST 

PAY TV, STANLEY WARNER MANAGEMENT 
COMPANY, LOEW'S, INC., CONNECTICUT 
THEATRES, MANCHESTER DRIVE-IN 
THEATRE CORPORATION, OUT-DOOR 
THEATRES CORPORATION, 
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) 
) 
) 
) 
) 
) 
) 


. Intervenor. 


PREHEARING STIPULATION 


I. Counsel for Appellants, Appellee and Intervenor stipulate and 
agree that the following issues are presented by the appeal in the above- 
entitled case, but do not concede the correctness of any factual or legal 
premise which may be implicit in the formulation of the issues: 

(a) Whether the Commission has the statutory author- 

ity to authorize an experimental television broadcast 

system which requires direct payment of fees from the 

public. 
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(b) Whether the Commission was arbitrary and capricious 
in finding that the Intervenor has met the conditions set forth 
in the Commission's First and Third Reports (in re Subscription 
Television Service). 

(c) Whether, even if the Commission was correct in con- 
cluding that the Intervenor met the conditions set forth in the 
First and Third Reports, its proposed experiment will provide 
the Commission with information which will be helpful or neces- 
sary to reach a meaningful decision as to whether pay television 
should be operated on a permanent basis. 

(d) Whether the Commission was arbitrary and capricious 
in finding and concluding that the contractual arrangements be- 
tween Hartford Phonevision Company, Zenith Radio Corporation 
and Teco, Inc. would not impair the free exercise by Intervenor 
of its broadcast licensee responsibilities. 

(e) Whether the Commission erred in granting Inter- 
venor’s application based upon the evidence which it had before 
it as to Intervenor's programming plans. 

(f) Whether the Commission erred in finding and conclud- 
ing that Intervenor’s proposed programming plans will serve 
the public interest. 

(g) Whether the Commission erred in finding and con- 
cluding that Intervenor was qualified to conduct, as a licensee, 
the proposed experiment.* 

II. Counsel for all parties further stipulate and agree that the Ap- 
pellants will file and serve their Brief on or before July 17; Appellee and 
Intervenor will file and serve their Briefs on or before September 18; 
Appellants will file and serve their Reply Brief, if any, on or before 
October 9; and the Joint Appendix will be filed on or before October 20. 
References to the record appearing in the various Briefs of the parties 


*Appellee and Intervenor do not believe that this issue is properly before 
the Court, and reserve the right to so argue. 
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may be to the page numbers of the record certified to the Court. In the 
printing of the Joint Appendix there will be set forth, in addition to the 
consecutive numbering of the pages of the Joint Appendix, the original 
record page numbers in bold type and indented in a manner which will 
render it convenient for the Court to locate the pages referred to in the 
Briefs. The parties waive the printing of the Notice of Appeal in the 
Joint Appendix. 

Respectfully submitted 

/s/ Marcus Cohn 

Counsel for Appellants 

/s/ Daniel R. Ohlbaum 

Assistant General Counsel 

Federal Communications Commission 

/s/ Harold D. Cohen 

Counsel for Intervenor 


May 17, 1961 


inC 


[Filed May 18, 1961] Before: Danaher, Circuit Judge, 


ORDER 

Counsel for the parties in the above-entitled case having submitted 
their stipulation dated May 17, 1961, pursuant to Rule 38(k) af the General 
Rules of this court, and the stipulation having been considered, the stipula- 
tion is hereby approved, and it is 

ORDERED that the stipulation dated May 17, 1961 shall control 
further proceedings in this case unless modified by further order of 
the court, and that the stipulation and this order shall be printed in the 
joint appendix. 


Dated: May 18, 1961 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


In the Matter of 


Application of Hartford Phonevision | 
Company for Authority to Conduct Trial Docket No. 13814 
Subscription Television operations 

over Station WHCT, Hartford, 

Connecticut 


HEARING ORDER 


1. Ata session of the Federal Communications Commission held 
at its Offices in Washington, D.C., on the 28th day of September, 1960; 

2. There is now pending before the Commission for its considera- 
tion an application filed June 22, 1960 by Hartford Phonevision Company 


for authorization to conduct trial subscription television operations over 
Station WHCT, Hartford, Connecticut on UHF Channel 18. The question 
arises as to whether it is appropriate and desirable to conduct hearings 
on this matter in order to assist the Commission in reaching its decision 
and to afford an opportunity to interested proponents and opponents of 
such a trial operation to address themselves to the issues raised. Be- 
fore considering these procedural matters, it will be useful to note 
briefly the background of prior Commission proceedings on rere 
television. 

8. Since February 1952 petitions have been pending Before the Com- 
mission to authorize the use of television broadcast stations for a program 
service which would be available only to paying subscribers. That service, 
referred to herein as "subscription television", was proposed as an ad- 
junct to the existing so-called "free" television service. Various methods 
were proposed for the transmission of programs which would be un- 
available for reception without the payment of a charge. The principal 
proponents contemplated the encoding or scrambling of signal transmissions 
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which would not produce an intelligible picture on a receiver without the 
use of attached decoding devices. The use of such a system is proposed 
herein. 

4. After an initial three-year study of then-pending proposals, the 
Commission decided in February 1955 to inaugurate a rule making pro- 
ceeding (FCC 55-165, Docket No. 11279) in which all interested parties 
would have opportunity to offer their views and comments, and submit 
data which would assist the Commission in determining whether it would 
serve the public interest to authorize the use of television broadcast 
stations for a subscription television service. In a Notice of Further 
Proceedings (FCC 57-530), adopted on May 23, 1957, the Commission 
invited further comments concerning the desirability of authorizing 
limited trial subscription television operations as a means of eliciting 
information which would be helpful in making ultimate determination of 
whether authorization of the service on some general basis would be in 
the public interest. 


[207] 
5. On October 17, 1957, the Commission adopted and released its 
First Report (FCC 57-1153) on subscription television, in which it stated: 

"1. The essential question before us in this proceeding is 
whether television station licensees should be authorized to 
transmit programs whose reception by the public in intelli- 
gible form would require the payment of a charge. 

"2. Our standard of judgment is the broad statutory cri- 
terion of the public interest’. Our task is to determine 
whether the public interest would be served by authorizing 
this new kind of service. 

"3. In making our decision we are, at this stage, unaided 
by any meaningful demonstration of the service inoperation. Nor 
are there available to the Commission precise blueprints of 
the manner in which the operation would be conducted. The 
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proponents indicate that it is difficult to elaborate further on 
the basic proposals already submitteduntil an announcement 
is made of the conditions under which subscription television 
operations would be permissible, thereby affording interested 
segments of the industry an opportunity to formulate specific 
plans, and negotiate detailed business arrangements and con- 
tracts which would govern the conduct of the operation. What is 
more, the need to adapt initial methods in the light of experience 
as it is progressively gained, is said to justify, and in fact 
necessitate, flexibility in the initial operations. Thus, in cir- 
cumstances which offer no fixed guideposts either in past ex- 
perience or in crystallized future plans the Commission is called 
upon to rule on petitions to permit a service about which pro- 
ponents and opponents have urged the most widely divergent 
views, in a debate which has necessarily been conducted more 
on the ground of potential implications of the service than on 
the basis of demonstrable facts. | 

"4. Proponents, claiming large benefits to the public from 
the introduction of a broad new financial base and added program- 
ming resources into television broadcasting, urge the immediate, 
definitive authorization of subscription broadcasting by television 
stations, with a minimum of restricting conditions. Opponents, 
raising the spectre of a gravely impaired free television service, 
insist that the only proper course for the Commission is to forbid 
the service or to refer the question to Congress. 

"5. We believe the proper course for the Commission does 
not lie at either extreme. Having concluded that the Commission 
has jurisdiction in the matter, we can find little justification for 
either carte blanche authorization of the use of broadcast fre- 
quencies for an untried service of this kind or, on the other hand, 
for refusal by the Commission to afford a suitable opportunity for 
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subscription television to demonstrate its capacity to render a 
useful service; for the public to appraise its desirability and 
register its reaction -- favorable or otherwise -- to what that 
service may have to offer; and for the Commission to determine 
what legislative recommendations it may be desirable to submit 
to Congress concerning the appropriate methods for regulating 
the service, in the event a trial indicates it should be permitted 
on a continuing basis. 
6. Additionally, in paragraphs 47 and 48 of the First Report the 

"47. The central issue on which the voluminous comments 
filed in this proceeding have been concentrated is whether sub- 
scription television would provide a beneficial supplement to the 
program choices now available to the public and an increase of 
financial resources which would facilitate significant increases in 
the numbers of services available to the public under the present 
system; or whether it would seriously impair the capacity of the 
present system to continue to provide advertiser-financed program- 
ming of the present or foreseeable quantity and quality, free of 
direct charge to the public. The case is argued with great force 
on both sides. As we have already indicated in the introduction of 
this report, it is particularly difficult, without the benefit of any 
significant demonstration of the proposed systems in operation, 
to reach final conclusions concerning the validity of the arguments 
made on either side. 

"48. Insofar as a judgment can be made on the present record, 
the Commission believes that in some respect the claims of pro- 
ponents and opponents alike are not free from exaggeration.” 

7. After further discussion of the utility of trial operations as a 
means of testing the strongly opposed contentions of proponents and op- 
ponents of a subscription television service, the Commission went on, in 
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the First Report, to set out a series of limitations and conditions within 
which it was prepared to consider applications, such as the one now be- 
fore us, for trial operations. In a Second Report adopted February 26, 
1958 (FCC 58-182), the Commission announced its decision to withhold 
action on any applications which might be submitted for trial subscription 
television operations until there had been opportunity for consideration 
by Congress of numerous bills, then pending, concerning subscription 
television. | 

8. On March 23, 1959, after another careful review of the whole 
matter the Commission adopted its Third Report (FCC 59-217) in which 
it announced certain revisions to the conditions which had previously 
been set out in the First Report, for the submission of applications for 
trial subscription television operations. Additionally, the Third Report 
readopted and reaffirmed other portions of the First Report. 

[209] : 

9. The Commission shares the awareness of the television in- 
dustry, the Congress and the public, of the great importance of the basic 
issues raised by proposals that a charge be imposed on the general public 
for the reception of television programs. At each stage of our considera- 
tion of the matter great care has been taken to assay the claims, on the 
one hand, that subscription television would significantly enhance the 
selection of program matter available to the public under the present 
system and on the other hand, the fears of opponents that a subscription 
television service would not significantly supplement but rather would 
impair the "free" service now available. In no circumstances would the 
Commission consider approval of subscription television on a trial basis 
or any other basis if it were shown that the rendition of subscription 
television services would -- as has been asserted by opponents -- black 
out free television or reduce it to a negligible service. As heretofore 
in the course of our eight-year-long examination of the proposals for 
subscription television service, we desire to give the closest scrutiny 
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to any possibility that any subscription television authorization might 
have this or any other substantially adverse effect upon the public in- 
terest. 

10. Accordingly, we wish, before endeavoring to decide upon the 
application now pending before us for authorization for a trial operation 
of a subscription television service on WHCT, Channel 18 at Hartford, 
Connecticut, to have an opportunity to hear and question interested 
parties with particular respect to the specific trial operation proposed. 

11. In determining the manner of proceeding appropriate at this 
stage we note that the considerations before us differ significantly 
from those which customarily arise in deciding upon applications in the 
broadcast services. Normally the issues designated for hearing basically 
have to do with the question of whether the application conforms with 
requirements, standards, criteria and principles which, to a much more 
substantial degree than here, are established by law, crystallized in 


rules and refined by interpretations in Commission rulings and court 
decisions. 


12. The matter before us here, a proposal for a trial of a new 
kind of service, raises questions which are neither illuminated by past 
experience nor governed by settled rules such as usually govern the auth- 
orization of spectrum use for broadcast facilities operating in the cus- 
tomary way in the regular standard broadcast, FM or television broadcast 
services. A hearing, at this stage will afford persons directly interested 
in the pending proposal a full and fair opportunity to present facts and 
arguments directed to the issues raised, and thus to assist the Com- 
mission to determine whether and in what manner it may be expected that 
the conduct of the proposed trial subscription television operation at 
Hartford would serve or disserve the public interest. 
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13. It is,moreover, evident that our judgments in this matter must 
be founded in large measure on our evaluation of plans, proposals, and 
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probable courses of future developments as they may reasonably be ex- 
pected to affect the public interest, rather than available facts. Having 
responsibility for a decision in the matter we are persuaded that we can 
in this case derive more help and assistance from an opportunity to hear 
the parties directly than to rely on a record compiled in hearings in 
which the members of the Commission could not directly participate. 

14. In deciding upon the type of hearing best suited to special cir- 
cumstances here prevailing we have given attentive consideration to sub- 
missions 1/ filed on this subject by counsel for the applicant and counsel 
for the following persons: 

Joint Committee Against Toll TV 

Connecticut Committee Against Pay TV 

Stanley Warner Management Company 

Loew's, Inc. 

Connecticut Theatres 

Manchester Drive-In Theatre Corporation 

Outdoor Theatre Corporation 
Applicant, while urging an early hearing en banc before the icouuieetons 
opposes designation of the application for evidentiary hearing before a 
hearing examiner, asserting that the resultant delay would be both needless 
and unfair. Counsel for the theatre exhibitors group, in his first letter 
filed July 14, 1960, urged that an evidentiary hearing before the trial 
examiner would be appropriate in that, while avoiding undue burden upon 
the Commission, it would afford interested parties due opportunity to 
present evidence and cross examine the applicant's witnesses. 

15. After carefully considering all the arguments submitted we. 
have concluded that a hearing conducted before the Commission en banc 
at this time will best serve to assist the Commission in evaluating the 
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factors bearing upon the desirability of conducting a trial subscription 
television operation on the lines proposed at Hartford. We conclude 
further that a hearing conducted as ordered herein will afford full and 
fair opportunity to persons directly interested to bring to our attention 
matters which bear with reasonable directness upon issues appropriate 
to the consideration of a specific proposal for a trial subscription tele- 
vision operation. 

16. In reaching this conclusion we take into consideration the fact 
that this hearing concerns questions of narrower scope than were involved 
in the rule making proceeding (Docket No. 11279) on subscription television 
in which parties responded to the invitation in the original Notice of 
Proposed Rule Making to comment on widely ramified questions of law, 
engineering 
1 Letters filed June 22, 1960 and July 26, 1960 by counsel for appli- 


cant, and letters filed July 14, 1960 and September 1, 1960 by counsel for 
the above named committees for motion picture theatre owners. 
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and policy relating to the then pending proposals for a nationwide sub- 
scription television service. After voluminous comments submitted in 
response to that Notice were carefully reviewed, the Commission, in the 
Notice of Further Proceedings already referred to, invited comments con- 
cerning conditions under which it might be desirable to authorize trial 
demonstrations of subscription television. After a thorough review of 
comments filed in response thereto the Commission adopted the First 
Report on subscription television in which it stated the following con- 
clusion (paragraphs 91, 92 and 93 of the above-cited First Report, which 
was readopted and reaffirmed in paragraph 7 of the Third Report): 

"91. In our belief, trial subscription television operations 

conducted within the framework of the foregoing conditions 

and requirements would afford much needed opportunity: 


13 
to enable the public to register its own 
judgment with respect to the subscription 
television service offered. 
to obtain data and information which would , 
assist the Commission to determine the prob- 


. able competitive impact of a subscription 


television service upon the free system. The 
present record affords an inadequate basis for 
sound judgment as to whether the systems as 
presently proposed would provide stimulating com- 
petition with the present system which would be 
beneficial to the public, or whether subscription 
television could potentially impair the operation 

of the present system to such a degree that it 
could not continue to provide service of the 
present or foreseeable quantity or quality of free 
programming, and would oblige the public to pay 
eventually for the reception of numerous programs 
of the kind it now receives free of direct charge. 
to obtain information, based on operating ex- 
perience, concerning the possible need to stand- 
ardize equipment and methods used in the tech- 
nical operation of a subscription television service. 
to determine, on the basis of experience, whether 
and the extent to which any aspects of a subscription 
television service would call for the imposition of 
additional controls, whether such controls require 
the adoption of amendments to the Communications 
Act, and if so, what recommendations should be 
made to Congress. : 
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"92. The Commission will, when it finds that sufficient, 
meaningful data are available from trial subscription 
television operations, conduct a public hearing at which 
ali interested parties will have full opportunity to sub- 
mit information, data and views concerning the foregoing 
and any other questions which remain to be answered 
in reaching a decision as to whether the authorization of a 
subscription television service on some extended or con- 
timing basis would serve the public interest. 
"93_ The present proceeding will remain pending until 
the further steps contemplated herein have been com- 
17. Having reached and announced the conclusion that trial opera- 
tions conducted in the framework of the prescribed conditions and require- 
ments would serve a proper and useful purpose, and having expressly 
deferred until the conclusion of any trial operations which may be auth- 
orized further consideration of questions affecting the desirability of per- 
mitting subscription television operations on 2 general or nationwide 
-basis, we note that it would needlessly delay and complicate resolution 

of the questions immediately before us to attempt to cover, in the instant 
hearing, the broader questions which were dealt with initially in the rule 
making proceeding, and which will be the subject of future hearings if 
renewed consideration is given later to a subscription television service 
going beyond the limited scope of trials envisaged in the First and Third 
Reports. At the same time we propose to afford 2 full and fair opportunity 
for the presentation to the Commission of matters bearing on the question 
now before us, i.e. whether the trial operation proposed at Hartford meets 
the conditions we have prescribed in the Third Report, and whether it 
would be in the public interest to authorize such a trial operation. The 
issues designated herein were drawn with the purpose of providing that 
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opportunity, and to enable the Commission to obtain such assistance as 
it may by hearing and questioning directly witnesses whose submissions 
are properly directed to those issues. 

18. The primary objective which we believe can be meen by con- 
ducting the hearing herein is examination, with the participation and as- 
sistance of interested persons of the first detailed proposal purporting 
to meet all the conditions laid down in the Third Report which, for the 
first time, makes available for our consideration: specific details of a 
proposed trial operation including the text of agreements which set out 
mutual undertakings and understandings among all the major participants 
in the proposed trial operation: i.e., the patent-holder and manufacturer 
of encoding and decoding equipment to be used (Zenith Radio Corporation), 
the community franchise holder (RKO General, Inc.), and the station 
licensee (Hartford Phonevision Company). In addition, the pending pro- 
posal lays out, in more detail than has heretofore been available, plans 
concerning other aspects of a trial operation, including the numbers of 
persons to be served, the amount of the investment anticipated, and other 
features of a trial. The information thus provided now makes possible 
our evaluation of the effect upon the public interest of conducting a specific 
trial subscription television operation, and will enable persons participating 
in this hearing, to the extent that they direct their submissions to the 
effects of the trial here proposed, to render useful assistance to the Com- 
mission in evaluating the proposal. 
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19. The Commission is aware of the widespread interest in questions 
relating to subscription television. In the rule making proceeding con- 
ducted on this subject (Docket No. 11279) unrestricted opportunity was 
afforded all persons wishing to do so to submit their views. Comments 
were filed, not only by the major proponents and opponents of subscription 
television who alleged direct effect upon their commercial interests, but 
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also by numerous public and private organizations and groups interested 
in the effects, favorable or otherwise, which they felt nationwide service 
or ad hoc trials would or could have on the nation's television broadcast 
service. Additionally, over 25,000 letters on this subject have been re- 

ceived from individual members of the public and were made part of the 
record of the rule making proceeding. 

20. Because of the more limited scope of the issues now before us, 
and because the due and timely execution of our function in deciding upon 
the pending proposal for a limited trial at Hartford so requires, the Com- 
mission expects that it will be necessary to limit full participation in the 
hearing ordered hereinto the persons designated herein and any other 
persons who can show that their interests would be so directly and so 
substantially affected by a grant or denial of the pending trial application 
as to entitle them as of right to the opportunity to be heard on the pending 
application. In order to conserve time, but with due regard to a fair op- 
portunity to be heard, the Commission would welcome the presentation 
of direct cases, insofar as possible, by means of testimony (and exhibits, 
if any) offered by each witness directly, rather than through the more 
cumbersome process of answering questions posed by counsel for the 
witness. It would also facilitate the proceeding if persons with individual 
standing to appear, whose interests are substantially identical with other 
similarly placed persons, will arrange to be represented by spokesmen 
testifying on behalf of the group, and by counsel authorized to act on be- 
half of.all members of the group in conducting the cross-examination of 
other witnesses and in presenting oral summations to the Commission 
which will be received after witnesses have been heard. 

21. To the extent that available time permits and it does not in- 
volve repetitious testimony on matters previously introduced in the 
record of this proceeding, the Commission will also endeavor to permit 
briefer appearances (not exceeding ten minutes each) by other persons 
or spokesmen for other groups, organizations or bodies who, although 
lacking the requisite standing to be heard as of right, show that they are 
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in a position to render useful assistance to the Commission in making 
findings and reaching conclusions on the issues designated herein, which 
relate specifically to the pending proposal for a trial operation at Hart- 
ford. | 

22. Apart from the applicant, the only persons who have requested 
an opportunity to participate in a hearing on the pending application are 
the motion picture theatre interests listed in Paragraph 14. 

23. The five theatre owners named individually have the requisite 
standing to participate in the hearing ordered herein as parties in in- 
terest. : 

[214] | 

The theatres concerned are located within the service area of WHCT, 

which proposes to devote part of its subscription television programming 
to feature films. The requisite interest of these theatre owners derives 

from the competition which they allege WHCT would create for local 

audience and box office revenues. 

24. Counsel for the Connecticut Committee has stated that the 
Committee represents, among others, a large number of motion picture 
theatres within the service area of WHCT. On the basis of the informa- 
tion before us there is some question as to whether the Connecticut 
Committee, as such, has the standing, as of right, to participate in these 
proceedings. We do not, however, find it necessary to resolve this ques- 
tion, having concluded that in the circumstances here prevailing, it is 
desirable, in the exercise of our discretion, to admit the Connecticut 
Committee as a party jointly with the five named theatre owners. Since 
it is indicated that the Connecticut Committee will be represented by the 
same counsel as will represent the individual theatre owners, and tat 
participation by the Connecticut Committee will not occasion undue ex- 
tension of the time required for the conduct of an en banc hearing (an 
important consideration since the press of other Commission business 
would preclude the conduct of an unnecessarily See hearing) the 
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Connecticut Committee against Pay TV is designated as a party hereto. 

25. Other considerations affect the request pending before us for 
recognition of the Joint Committee Against Toll TV as a party in interest 
in this proceeding. That Committee is alleged to represent approximately 
three out of four of the motion picture exhibitors throughout the United 
States. On the facts before us we are unable to find the requisite show- 
ing that the conduct of the limited three-year trial operation here under 
consideration at Hartford would substantially and directly affect the in- 
terests of motion picture exhibitors located outside the service area of 
WHCT. Moreover, to the extent that the Joint Committee would appear 
on behalf of the Connecticut exhibitors, its participation would serve no 
useful purpose since owners of local theatres will be represented through 
the Connecticut Committee Against Pay TV, apart from the direct par- 
ticipation by the five above-named theatre owners who are being made 
parties to the proceeding. In these circumstances we do not find the same 
justification for making the Joint Committee a party, as warrants our ad- 
mission of the Connecticut Committee as a party to the proceeding. 

26. The Commission finds that, for the reasons discussed herein 
and in other documents referred to herein, the due and timely execution 
of its functions will be substantially facilitated by proceeding in the 
manner indicated herein, and that the contemplated departures, in this 
special and unusual case, from procedures customarily followed in con- 
sidering applications of a more routine nature will not infringe upon the 
rights of any interested party. Accordingly, to the extent of any conflict 
between the method of proceeding as announced herein and the rules other- 
wise applicable to Commission proceedings, the latter will be set aside. 
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27. In accordance with the foregoing and pursuant to authority found 
in Sections 4(j) and 309(b) of the Communications Act, as currently in 
effect, IT IS ORDERED, That the following issues relating to the pending 
proposal of Hartford Phonevision Company for the conduct of trial 
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gubscription television operations over Station WHCT at Hartford, Con- 
necticut, ARE DESIGNATED for hearing before the Commission en banc: 
(1) Whether the proposed trial operation conforms with all the 
conditions set out in the Third Report on subscription tele- 
vision in Docket No. 11279 for the conduct of Ss, subscription 
television operations. 
Whether the conduct of the trial subscription television opera- 
tion proposed at Hartford would deprive viewers of television 
program services which may otherwise be expected to be avail 
able under the established system of television broadcasting 
without the payment of a direct charge. 
Whether the conduct of the trial subscription television opera- 
tion proposed at Hartford would adversely affect competition 
in the television broadcasting industry. | 
Whether the conduct of the trial subscription television opera- 
tion proposed at Hartford would impair the free exercise, by 
the station licensee, of discretion necessary to the discharge 
of its responsibility to the public in all respects, including: 
(a) the selection, rejection, and scheduling of all matter trans- 
mitted by the station, and (b) reasonableness of charges and 
conditions imposed upon subscribing members of the public 
for the installation, maintenance and use of decoding equipment, 
and the reception of subscription programs. i 
Whether, in the light of the information submitted in the pending 
application, the findings made and conclusions reached with 
respect to the foregoing issues, and the objectives of trial 
subscription television operations as set out in the Commission's 
First and Third Reports in Docket No. 11279, the public interest 
would be served by authorizing the operation as. ‘proposed, or 
as otherwise limited or conditioned. 
28. IT IS FURTHER ORDERED, That the hearing designated herein 
WILL BE HELD at the Commission's Offices at Washington, D.C. starting 
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October 24, 1960, and on ensuing days up to and including October 28, 
1960, insofar as it may be necessary to hear witnesses and summations 
by counsel; and 
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29. IT IS FURTHER ORDER, That the following persons ARE 
DESIGNATED as parties to this proceeding: 
(Hartford Phonevision Company, and 
(Connecticut Committee Against Pay TV eae 
(Stanley Warner Management Company ture theaters 
(Loew's, Inc. cece 
(Connecticut Theatres of WHCT 
(Manchester Drive-In Theatre Corporation ) 
(Outdoor Theatres Corporation ) 
30. IT IS FURTHER ORDERED, That any person wishing to appear 
FILE on or before October 10, 1960, a written request stating (1) on 
whose behalf participation is sought, (2) the specific interest of the per- 
sons, organization or other body to be represented in the pending proposal 
to conduct 2 trial subscription television operation at Hartford, Con- 
necticut, (3) the manner in which participation would assist the Commis- 
sion in evaluating the proposal, and (4) the amount of time desired for 
the appearance exclusive of time consumed in cross-examination; and 
31. IT IS FURTHER ORDERED, That as soon as practicable after 
October 10, 1960, the Commission will announce schedules of the ap- 
pearances of witnesses; and 
32. IT IS FURTHER ORDERED, That cross-examination of witnesses 
will be conducted by Commissioners, by Commission counsel, who will 
open the cross-examination of each witness, and by counsel for persons 
or groups of persons found to have standing, as of right, to be heard on 
the pending application; and 
38. IT IS FURTHER ORDERED, That sufficient time will be reserved 
within the above-designated dates, and after witnesses have been heard, 
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for oral summations not exceeding 30 minutes each by Commission counsel 
and by counsel for private parties who have been permitted to cross- 
examine witnesses; and | 
34. IT IS FURTHER ORDERED, That persons ca ceicipattng in the 
oral hearing may no later than December 1, 1960, file proposed findings 
of fact and conclusions, briefs or memoranda of law; and | 
35. IT IS FURTHER ORDERED, That after consideration of the 
record, proposed findings, briefs and memoranda of law, the Commission 
will terminate this proceeding by the adoption of a Report announcing 
its findings and conclusions on the issues designated herein, and on the 
basis thereof WILL ACT upon the pending application. __ 
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36. IT IS FURTHER ORDERED, That to the extent that any Rules 
of the Commission may conflict with the conduct of the instant proceeding 
in the manner indicated herein, they ARE SET ASIDE as inapplicable 
hereto. 


FEDERAL COMMUNICATIONS 
COMMISSION 


Ben F. Waple 
Acting Secretary 


Released: September 29, 1960 
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PETITION FOR CLARIFICATION OF ISSUES 
OR, IN THE ALTERNATIVE, FOR 
MODIFICATION THEREOF 

Connecticut Committee Against Pay TV, Stanley Warner Manage- 
ment Company, Loew's, Inc., Connecticut Theatres, Manchester Drive- 
In Theatre Corporation, and Outdoor Theatres Corporation, parties in 
the above entitled proceeding, respectfully request that the issues in this 
proceeding be clarified to make clear that the Commission (1) will con- 
sider the nature of the programs to be presented by the applicant; (2) 
will consider and determine the effect of the applicant's subscription 
television operations upon the programs now available in the Hartford: 
area; (3) will consider the selection and procurement practices and- 
policies to be followed by the applicant.in formulating its program con- 
tent; and (4) will determine whether its proposed programs will serve 


the public interest, convenience, and necessity. In support thereof, they 
state: * 


1. On September 29, 1960, the Commission designated for hearing 
the above entitled application of the Hartford Phonevision Company to 
conduct 


[242] 
trial subscription television operations on the following issues: 


"(1) Whether the proposed trial operation conforms with all the 
conditions set out in the Third Report on subscription tele- 
vision in Docket No. 11279 for the conduct of trial subscrip- 
tion television operations. 

Whether the conduct of the trial subscription television oper- 
ation proposed at Hartford would deprive viewers of television 
program services which may otherwise be expected to be avail- 
able under the established system of television broadcasting 
without the payment of a direct charge. 
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"(3) Whether the conduct of the trial subscription television oper- 
ation proposed at Hartford would adversely affect, competition 
in the television broadcasting industry. | 

(4) Whether the conduct of the trial subscription television oper- 
ation proposed at Hartford would impair the free exercise, by 
the station licensee, of discretion necessary to the discharge 
of its responsibility to the public in all respects, including: 

(a) the selection, rejection, and scheduling of all matter trans- 
mitted by the station, and (b) reasonableness of charges and 
conditions imposed upon subscribing members of ‘the public 
for the installation, maintenance and use of decoding equip- 
ment, and the reception of subscription programs. 

"(5) Whether, in the light of the information submitted in the pend- 
ing application, the findings made and conclusions reached with 
respect to the foregoing issues, and the objectives of trial sub- 
scription television operations as set out in the Commission's 
First and Third Reports in Docket No. 11279, the public inter- 
est would be served by authorizing the operation as proposed, 
or as otherwise limited or conditioned." : 

2. There should be no question that in determining whether the 
grant of any broadcast application would serve the public interest, con- 
venience and necessity, the Commission is required to consider and 
determine the nature of the applicant's proposed programs This require- 
ment exists with 
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respect to all applications which are considered under Section 309 of the 
Communications Act — the Section under which the instant hearing will 
take place. 
$. The question of the type and content of Pay-TV programs has 
been extensively argued by the proponents and opponents of Pay-TV in 
the proceedings which preceded and led to the instant hearing. In its 
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Third Report in Docket No. 11279, the Commission made clear that ap- 
plicants for authority to conduct trial subscription television operations 
would be required to supply full information with respect to the programs 
to be presented, how programs were to be procured, and how they were 
to be selected. It implied, although it did not state explicitly, that appli- 
cants would have ‘the burden of proving that their programming would 
serve the public interest. - 

4. The applicant has apparently recognized that it has an obligation 
to furnish program information to the Commission, and in Exhibit 8 of 
its application, entitled "Programming Proposals and Arrangements," it 
has purported to fulfill this obligation to supply the necessary program 
information. Examination of Exhibit 8, however, demonstrates that in the 
3-1/2 pages which make up that exhibit only the most general type of in- 
formation is submitted with respect to the programs which will be presented, 
the criteria for selection thereof, and the arrangements for procurement 
of the programs. Likewise, although Issue (2) relates to whether the con- 
duct of the trial subscription television operation would deprive viewers of 
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television program services which would otherwise be available, no in- 
formation with respect to this matter is set forth in the application. No- 
where has the applicant attempted, thus far, to prove that its program- 
ming will, in fact, serve the public interest, convenience and necessity. 

5. The purpose of this Petition is to request a clarification of the 
Hearing Order so that no question will be raised during the proceeding 
as to whether the Commission will permit full inquiry into the nature of 
the program proposals of the applicant, the manner in which its programs 
will be selected'and procured, the effect of its test operations upon the 
program services now available in the area, and whether the applicant's 
programming will, in fact, serve the public interest, convenience and 
necessity. Although the matters referred to herein are possibly included 
within the present issues, nevertheless, if for any reason it be determined 


[245] 
25-26 | 

that the present issues do not encompass all such inquiries, then it is 
respectfully requested that the issues be enlarged to include the following 
issue: 

"To determine the nature of the programs to be presented by 

the applicant during the conduct of trial subscription opera- 

tions; the manner in which such programs will be selected 

and procured; the effect of its proposed programming upon 

the program services presently available; and whether, 
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in light of the facts so determined, a grant of the application 
would serve the public interest, convenience, and necessity." 
Respectfully submitted, 


CONNECTICUT COMMITTEE 
AGAINST PAY TV 


STANLEY WARNER MANAGEMENT 
COMPANY 


LOEW'S, INC. 
CONNECTICUT THEATRES 


MANCHESTER DRIVE-IN THEATRE 
CORPORATION 


OUTDOOR THEATRES CORPORATION 


BY /s/ Marcus Cohn 


Cohn and Marks 

317 Cafritz Building 

Washington 6, D.C. 
Their Counsel 


October 7, 1960 
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Before The 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. FCC 60-1251 
94886 


In the Matter of 


Application of Hartford Phonevision Company 

for Authority to Conduct Trial Subscription DOCKET NO. 13814 
Television Operations over Station WHCT, 

Hartford, Connecticut. 


MEMORANDUM OPINION AND ORDER 


By the Commission: Commissioner Lee absent. 

1, The Commission has before it for consideration a petition for 
clarification or, in the alternative, modification of the issues in the above- 
entitled proceeding filed on October 7, 1960 by the Connecticut Committee 
Against Pay TV, et al.2’ and pleadings responsive thereto timely filed by 


the applicant and by the Commission's Broadcast Bureau. Petitioners re- 
quest that the Commission make clear that the following matters may be 
considered in this proceeding: 
(i) The nature of the programs to be presented by the applicant. 
(ii) The effect of the applicant's subscription television opera- 
tions upon the programs now available in the Hartford area. 
(iii) The selection and procurement practices and policies to be 
followed by the applicant in formulating its program content. 
(iv) Whether the proposed programs will serve the public in- 
terest, convenience and necessity. 

2. The instant petition will be denied. The present issues encompass 
the information required as to programming. Petitioners are reminded 
that this proceeding looks merely toward a trial operation at Hartford, 
Connecticut, and that, as stated at page 5 of the Hearing Order, it “concerns 
questions of narrower scope than were involved in the rule making proceed- 
ing" which related to proposals for a nationwide 
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=! Joining in the petition are the following other parties in the proceeding: 


Stanley Warner Management Company; Loew's, Inc.; Connecticut Theatres; 
Manchester Drive-In Theatre Corporation; and Outdoor Theatres Corporation. 
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subscription television service. Therefore, it is our view that the issues 
as presently framed provide for the adduction of sufficient evidence con- 
cerning programming to enable us to render a meaningful decision with re- 
spect to the proposed trial operation. 
Accordingly , IT IS ORDERED, This 20th day of October, 1960, That 
the petition for clarification or, in the alternative, for modification of issues, 
filed on October 7, 1960 by Connecticut Committee Against Pay Tv, et al.?/ 
IS DENIED. 
FEDERAL COMMUNICATIONS COMMISSION 


Ben J. Waple 
Acting Secretary 


STIPULATION 

On behalf of the undersigned parties to the above-described proceed- 
ing, it is further stipulated as follows: 

1. That if J. Myles Leckie, Vice-President of Elliot-Haynes Limited, 
a marketing research organization located in Toronto, Ontario, Canada, 
were called as a witness in this proceeding , he would testify as set forth in 
Attachment I, hereto. 

2. That on page 6 of Broadcast Bureau Ex. 1 there may be added under 
(c) (ii) , the following condition: 

"Prohibition of sale of decoders to the public ... Tr 6." 


3. That Broadcast Bureau Exhibit 4 may be considered as received 
in evidence. 
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4. That the attachment hereto entitled "Errata in the Stipulation Be- 
tween Respondent , Applicant and the Broadcast Bureau” may be included 
in the Record of this proceeding as Broadcast Bureau Exhibit 4A. 

5. That Broadcast Bureau Exhibit 5 hereby tendered may be included 
in the record. 

6. That there is no objection to the applican'ts withdrawal hereby of 
its hearing exhibits 4A and 4B and their replacement by applicant's hearing 
exhibits 4C and 4D, hereby tendered, which may be included in the record. 
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7. That the “Addendum,” herewith attached, to Respondent's Exhibit 
6 may be received in evidence. 
8. That the classifications set forth in Respondent's Exhibit 6 and 
the "Addendum" thereto may be received in evidence. 


9. That the three page attachment hereto, marked Attachment II, may 
be included in the record of this proceeding. : 
10. That a copy of the work papers of witness O'Neill, referred to at 
transcript page 73 and submitted herewith as Attachment mm, may be in- 


cluded in the record. 

11. That the Articles of Incorporation of TECO, Inc., hereby tendered, 
may be included in the record as Applican'ts Hearing Exhibit 13. 

12. That there is no evident reason for concluding that the average 
daily viewing hours per household is significantly different within the Grade 
B contour of Station WHCT-TV from the U.S. average of 5 hours and 55 
minutes. 

13. That in 1958, when approximately 10% of the total television re- 
ceivers were newly installed, the average yearly expenditure per set for 
installation and service was $22.79. 

14. That on an assumed installation by Hartford Phonevision of 10,000 
decoders, the applicant estimated that the service cost would be $188 ,700 
and the repair cost would be $99,000, for a combined average of $28.77 per 
decoder. 
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15. That there is no objection to the usual Commission practice of 
including in the hearing docket but not treating as evidence the letters, pe- 
titions , and other mail directed to the Commission in connection with this 
proceeding. 

16. That the transcript of the testimony in this proceeding may be 
corrected as set forth in the attachment hereto entitled "Corrections To 
Transcript.“ 

Pierson, Bali & Dowd Cohn & Marks 
Counsel for: Counsel for: 
Hartford Phonevision Company Connecticut Committee Against Pay TV, 
Stanley Warner Management Company, 
By: /s/ W. Theodore Pierson Loew's, Inc., Connecticut Theatres, 


Manchester Drive-In Theatre Corporation 
Outdoor Theatres Corporation 


> 


By: /s/ Marcus Cohn 


/s/ Louis C. Stephens 
‘0 Or: 
Broadcast Bureau 


November 15, 1960 
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APPLICANT'S HEARING EXHIBITS 


[525] 


EXHIBIT NO. 1 
Basic Policies & Commitments of Applicants 

The purpose of this exhibit is to set forth certain basic policies 
and commitments of the applicants in the proposed operation of the sta- 
tion and the subscription television system. Since Hartford Phonevision 
Company is the wholly-owned subsidiary of RKO General, Inc., and is 
controlled by the latter, there is of course no necessity for a contract 
governing their relationships with each other. However, we are setting 
forth herein the policies and commitments of the applicants that would 
be appropriate contractual provisions in the event they were dealing at 


arm's length and not as parent and subsidiary. Both Hartford Phone- 


vision Company and RKO General, Inc. intend by these commitments to 
jointly and severally bind themselves. : 

1. RKO General will make its enfranchised services available to 
any other television stations serving the Hartford area which are author- 
ized by the Commission to use its system on terms and conditions that 
will fully comply with the Commission's Third Report on Subscription 
Television. 

2. Pursuant to paragraph 8 of the conditions of the Third Report, 
RKO General will not permit the use of subscription facilities to broad- 
cast subscription programs simultaneously over more than one television 
station in the area. 

3. No contracts have been or will be entered into with other per- 
sons that would prevent applicant from rejecting any program, subscrip- 
tion or non-subscription, which it considers unsuitable. 

4. No contracts have been or will be entered into with other persons 
which would prevent applicant from exercising its judgment in scheduling 
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hours of transmission of subscription and non-subscription programs in 
such manner as it deems desirable in the discharge of its responsibility 
as a licensee of the television broadcast station. 


[526] 

5. Applicants will retain the full freedom of discretion necessary 
to enable applicant to discharge its public service responsibilities and 
make a free choice among programs, whatever their source, which may 
become available for use and which it may find it would be in the public 
interest to transmit over the station. 

6. No subscription program will be broadcast unless applicants 
agree that the price charged to the subscriber is appropriate and is 
consistent with the applicant's responsibility as a licensee. 

7. Charges and terms or conditions of service to subscribers will 
be applied uniformly to all subscribers within reasonable classifications. 
8. The public will not be called upon to purchase any special 
receiving equipment required for subscription television operations but 

not needed for the reception of "free" television broadcasts. 

9. No commercial announcements will be transmitted during sub- 
scription television programs. 

10. The station will broadcast at least the minimum hours of non- 
subscription programs required by Section 3.651 of the Commission's 
Rules. 

11. The subscription operations will be conducted so that they will 
meet the following requirements: 

a. The operation will not cause interference either within or 

without the frequency employed to any greater extent than 

is permissible under the present rules and standards of 

the Commission. 

The operation will not cause perceptible degradation in 
quality of video or audio signals on any receivers during 
either a subscription program or a non-subscription program. 
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[ Tr. 527] : 

12. The applicants will furnish such periodical and other reports 
as may be required by the Commission concerning all aspects of their 
subscription television operation, including the functions of | installing and 
maintaining encoding and decoding equipment, entering into contracts 
with subscribers, the dissemination of decoding information to subscribers, 
the fixing and collection of charges, distribution of the proceeds, the obtain- 
ing of programs, and generally all aspects of the technical = of the 
system and its business administration. 

13. Pursuant to Paragraph 31 of the Commission's Third Report, 
the subscription operations will be conducted in a manner that will comply 
with Sections 3.654, 3.655, 3.657, 3. 663 and 3.664 to the extent required by 
the Commission. 

14. Before any change is made in any of the above policies, notice 
of such change will be filed with the Commission. 

15. The applicants hereby waive any claim to the use of any par- 
ticular frequency or of the ether as against the regulatory power of the 
United States because of the previous use of the same, whether by license 
or otherwise, and request an authorization in accordance with this appli- 
cation. 

16. The applicants represent that this application is not filed for 
the purpose of impeding, obstructing, or delaying determination on any 
other application with which it may be in conflict. | 

17. All the statements made in the application and attached exhibits 
are considered material representations. 

18. The applicants state that they have endeavored to supply full and 
correct information as to all matters which are relevant to this application 
and that they have done so as to all matters within their knowledge. 
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EXHIBIT NO. 5 
Subscriber Relationships and Charges 
Subscribers will not be required to purchase any decoding equipment. 
They will pay a charge for the installation of decoders in an amount 
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sufficient to cover the actual cost of the installation service, which appli- 
cants estimate will range between $7.50 and $10.00. After installation, 
applicants will maintain and keep subscriber's decoding equipment in 
good operating condition. 

Applicants contemplate that they may charge subscribers a monthly 
equipment rental charge to cover the cost of maintenance, servicing and 
depreciation of decoding equipment. However, applicants desire to main- 
tain flexibility during the test period on the question of whether sub- 
scribers should be charged a monthly equipment rental or whether such 
equipment costs should be entirely absorbed by per-program charges. 
Applicants’ reasons for desiring to maintain such flexibility arise from 
the fact that until they have actually engaged in soliciting subscribers in 
the Hartford area, there is no way of estimating or determining the effect 
such a monthly equipment rental charge might have upon the acceptance 
of subscription service. Further, until actual experience is obtained con- 
cerning the number of subscription programs the public will subscribe to 
over a given period at any given price, there is no way of now determining 
whether the cost of decoding equipment and the maintenance thereof can 
be absorbed in per-program charges or whether an additional equipment 
rental charge will be required to supplement income from per-program 
charges. In the event a monthly rental charge for decoding equipment is 
made to subscribers, such rental charge will not exceed 75 cents per week, 
which it is estimated will cover the cost of repairs and servicing of equip- 
ment and depreciation over an estimated useful life term of five years. 
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Each subscriber will be required to pay a per-program charge for 
each subscription program that he tunes in. The charges for these pro- 
grams will vary from program to program. The determination of the 
price for each program is a matter that can only be intelligently deter- 
mined when all factors affecting the availability of, and demand for, such 
programs have been considered. One of the business purposes of the 
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test is to determine the prices that should be charged to achieve the 
maximum use of subscription facilities by its subscribers and still return 
revenue to the subscription system and its suppliers that would be suffi- 
cient to make the programs available over an economically feasible system 
and that would be competitive with other uses to which the subscriber could 
put his recreational funds. On the basis of knowledge that has been gained 
to date and certain conjectures and assumptions with respect to product 
availability and product attractiveness to the subscriber, the applicant has 
tentatively set a range of prices. In general, the applicant has anticipated 
that the price of a subscription television program in the home should not 
exceed its single admission price to existing facilities for exhibition. 
Phonevision charges are based upon the tune-ins by each set and the price 
is the same regardless of the number of persons viewing the set. The 
average cost-per-person of Phonevision programs, therefore, is not the 
charge made by Phonevision per-set-tuned-in, but the per-set charge 
divided by the average number of persons viewing a particular program. 
There is no experience from which information on the average number of 


persons viewing the average program at the average Phonevision instal- 
lation can be determined and, therefore, it is impossible to estimate the 
average-per-person charge for the various types of proposed Phonevision 
programs. The per-person charge will obviously be no higher than the 
per-set charge and, in most cases, will be a fraction thereof. 

On the basis of such general information as is available to the ap- 


plicants, it is contemplated that the majority of programs to be offered to 
the public will fall within a price range of 75¢ to $1.50. These programs 
will include most Class A motion picture features, legitimate theatre pro- 
ductions, musical events, sports programs, and others. : 


[601] 
On the other hand, it is likely that some programs can be offered for 
prices as low as 25¢. This will probably include educational programs, and 
others, of which the production cost and other factors permit a lower charge. 
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It must also be borne in mind that there may be a few programs of 
a very unique and costly character which cannot be secured for subscrip- 
tion television and offered to the public for a price of $1.50 or less. For 
example, 2 heavyweight championship fight may only be available in a 
test operation for a price of as much as $3.50. 

The applicants realize that the test cannot succeed unless programs 
are offered for prices which are attractive to the public. Therefore, sub- 
scription fees will tend to seek a level at which maximum public acceptance 
of the service can be expected. 

In addition to the foregoing, subscriber agreements will be subject 
to the following terms and conditions: 

. The agreement shall be ona month-to-month basis, with the 
right in either party upon notice to terminate the service at the end of 
sach monthly period. 

2. Applicants will maintain and keep decoders, but not the tele- 
vision receiver owned by subscriber, in good operating condition. Sub- 
scribers shall not repair or dismantle decoder. 

3. Applicants shall have the right to substitute or replace decoders. 

_ ‘Title and ownership of decoders will be retained by applicants. 

5. Decoders will receive VHF or UHF channels in monochrome 
and in color when a color decoder is used on a color receiver. 

6. Applicants shall be granted reasonable access to subscriber's 
premises to remove, repair or service decoders or to make collections 
where coin-box decoders are used. 

7. Subscribers shall pay whatever amount is shown to be due on a 
Billing or Decoding tapes. If subscriber loses or destroys the Phone- 
vision Billing Record Tape for any month, a charge will be made to sub- 
scriber for the cost of auditing the Decoding tape. 
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8. If decoder or station transmitter becomes defective during a 
major portion of any subscription program, subscribers will be given 
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credit for the charge made for such program. 

9. Subscriber may not transfer or assign the agreement, detach 
decoder from receiver, or move decoder to a place other than where 
installed by applicants without applicants’ consent. : 

10. Any attempt by subscriber to use unauthorized decoding informa- 
tion or to tamper with decoder for the purpose of viewing subscription pro- 
grams without paying therefor will be grounds for discontinuing service. 

11. Subscriber shall pay all federal, state and municipal taxes levied 
and required to be collected by applicants when added to the eee pay- 
able to applicants by subscriber. 

12. The subscriber agreement terms and conditions outlined in this 
exhibit will apply to all private home subscribers. Applicants have not 
determined at this time whether or not they will attempt to divide sub- 
scribers into different classes, such as private home users, commercial 


or semi-public users, etc. If such classifications are made during the 
test, some variation in the above terms and conditions may be made for 
classes other than private home users. However, before any such further 


subscriber classifications are placed in effect, applicants will file appro- 
priate notice and information with the Commission. 

While the applicants anticipate that they will make subscription serv- 
ice available to all subscribers in the Hartford area who request the serv- 
ice, there are certain limitations upon this prospect that they wish to 
explain. 

Zenith Radio Corporation anticipates that it will be able to produce 
decoding units at the rate of 1,000 per week; therefore, no more than 
52,000 decoders could be supplied within the first year of operation. 
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While a rate of installation equal to the rate of supply of Seeodses might 
be achieved, the minimum goal of the applicants will be to install at least 
10,000 decoders during the first year of operation. They will commence 
operation after 2,000 decoders have been installed. The number of 
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installations, therefore, that applicants anticipate during the first year of 
operation will vary between 10,000 and 50,000 depending upon demand, 
feasible rate of installation and experience with the system as operations 
proceed during the first year. 

A matter of selection may arise involving both the priority at which 
installations are made and whether all requested installations are made. 
With respect to the question of priority of installations, if the applicants' 
rate of installation is not equal to the rate of demand, they may desire, in 
order to expedite initial installations and make the most efficient use of 
their service crew, to phase the installation program on an area-by-area 
basis, that is, to complete all installations in one compact area before com- 
mencing another. In this way applicants would obtain the maximum use of 
their crew to increase the rate of installations as much as possible. 

In the event the over-all demand for service is greater than the num- 
ber of installations that applicants can feasibly make within the first year 
of operation and the selection and rejection of applications is necessary, it 
is the intention of the applicant to employ the services of experts in devis- 
ing principles of selection that will best conduce to the yield of meaningful 
information from the test. Applicants feel it would be premature at this 
point to attempt to adopt detailed guides for selection until (1) they know 
that they have the problem of selection, and (2) the nature and makeup of 
the homes that demand the service and the anticipated significance in terms 
of their economic, social, occupational, ethnic or family status upon the 
accuracy and reliability of the information and experience the tests are 
purposed to supply. Obviously, 2 study of those who demand the service 
for the purpose of determining significant criteria of selection cannot be 
made until they have demanded the 


[604] 
service, which in turn will not occur until the applicants are able to offer 
specific and definite service by way of subscription. 
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Another qualification that applicants believe they must place upon 
their general desire to make subscription service available to prospec- 
tive subscribers in the Hartford area results from the three-year limita- 
tion upon their authorization to operate the subscription system. They 
may find it unwise to make new installations requiring substantially ex- 
panded capital investments where the period of authorized use is less 
than two years and may desire at some point in this latter period to 
defer further capital investment resulting from installations until the 
question as to the permanent acceptance of its system is resolved. 
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EXHIBIT NO. 6 
Parties Participating in Phonevision 
Functions and Their Contributions : 

The Commission on June 1, 1960 granted its consent to the application 
of Hartford Phonevision Company for the assignment to it of television sta- 
tion WHCT from Capitol Broadcasting, Inc., and this application for sub- 
scription authority is conditioned upon the completion of this acquisition 
prior to the commencement of Phonevision operation of station WHCT by 
Hartford Phonevision Company. All functions of the company, both in con- 
nection with subscription and non-subscription operations, will be under 
the ultimate direction of the Board of Directors and officers of RKO General, 
Inc., the sole stockholder of Hartford Phonevision Company. The principal 
and primary functions of Hartford Phonevision Company will be the opera- 
tion of the broadcast station for both subscription and non-subscription 
operations, with such additional assignments in connection with purely Phone- 
vision functions as may appear desirable from time to time as a matter of 
efficient operation and organization. It is contemplated that the principal 
burden and direction of the construction and operation of the phonevision 
system, as distinguished from station operations, will be undertaken directly 
by RKO General. The Phonevision functions can be briefly summarized as 
follows: | 

(a) The acquisition of encoding and other equipment 
required for the transmission of subscription television 
programs, ; 

(b) The acquisition of decoding equipment for the 
purpose of installation and leasing to subscribers. 

(c) The determination of charges, terms and condi- 

tions of service to subscribers and the allocation of any 

receipts between the television station and the Phone- 

vision operation. : 
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(d) The selection and procurement of subscription 
programs. 
(e) The dissemination of decoding information to 

subscribers, billing, and other related functions. 

While the actual performance of many of these functions on a day-to-day 
basis will be assigned and delegated to management and staff which it is 
not feasible to select and assemble prior to Commission authorization, the 
Boards of Directors and officers of applicants will supervise, direct, con- 
trol and specify the duties of management and staff and will require opera- 
tions pursuant to the general policies and commitments stated in this ap- 
plication, as further implemented and refined in day-to-day operation. The 
answers to questions in Table I, Section II of Commission Form 301 with 
respect to the officers, directors and stockholders of Hartford Phonevision 
Company are on file with the Commission in the application above-referred- 
to, File No. BALCT-115. 

In connection with either the installation or servicing of decoding units 
leased to subscribers, the applicants may use independent contractors, 
rather than employees, who meet the qualifications necessary to perform 
the installation or servicing function. In such an event, the applicants will 
by contract maintain control over the services supplied to subscribers. 

With respect to Zenith Radio Corporation, who will participate as an 
equipment supplier, the information required by Table I, Section II of Com- 
mission Form 301 is on file with the Commission in Ownership Report 
Form 323 dated January 22,1960, as of December 31, 1959, and subsequent 
interim Ownership Reports. The contractual relationship between RKO 
General, Inc. and Zenith Radio Corporation is set out in full in Exhibit No. 
%, Appendix A. 
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The franchise rights of applicants to use the Phonevision system are 
set out in the contract between RKO General, Inc. and TECO, Inc., shown 
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in Exhibit No. 7, Appendix C. The information required by Table I, Section 
Il of Commission Form 301 with respect to TECO is attached hereto as 
Appendix A. TECO will furnish certain equipment and services and will 
assist in the advancement of the Phonevision test, but the ultimate deter- 
mination in the choice and selection of programs and in subscriber rela- 
tionships and charges will be by the applicants. | 

Operating income from both subscription and non-subscription opera- 
tions and the assets reflected on the balance sheet of Hartford Phonevision 
Company will be used to finance the proposed operations. Such additional 
funds as are needed to finance the proposed operations will be provided by 
RKO General, Inc. 


To clarify the method of financing, it appears desirable as a prelimi- 
nary matter to briefly refer to several other related matters. RKO General, 
Inc., pursuant to a letter of intent 2/ dated January 22, 1960, between it and 


Zenith Radio Corporation, has agreed to assume the expense of conducting 
the subscription test herein applied for. RKO has chosen to conduct the 
test jointly with the applicant, its wholly-owned subsidiary , subject to the 
terms and conditions of the Zenith-RKO letter of intent. RKO will furnish 
such equipment, services, credit or money as may be required to establish 
and conduct the subscription operation for which authorization is herein 
sought. The estimated cost of construction, including the installation of 

10 000 decoders, is $1,676,700. The estimated operating costs for sub- 
scription and non-subscription operations, exclusive of payments to sub- 
scription program suppliers, is $1,291 ,860.00 for the first year of opera- 
tion. It is estimated that payments to program suppliers will not as a whole 
exceed program revenues. 


LT rE EN EN USE ! 
= Acopy of which is attached to this application as Exhibit No. 7, Appendix 
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The balance sheet of RKO General, Inc. as of March 31, 1960, is 
attached hereto as Appendix B. The current assets of RKO exceed its cur- 
rent liabilities as of the above date in the amount of approximately 
$16,000 000.00. The excess of current assets over current liabilities of 
RKO is presently increasing at the rate of approximately $750 000.00 per 
month. RKO will obtain the funds with which to finance the operations from 
its current assets and from current revenue received over the period of 
the test. 

All other information required by question 4, Section III, page 2 of 
Commission Form 301 is on file in File No. BALCT-115 and is incorpor- 
ated herein by reference. 
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BALANCE SHEET 


APPENDIX B 


RKO GENERAL, INC. AND CONSOLIDATED SUBSIDIARIES 


MARCH 31, 1960 
ASSETS 


Current Assets 
Cash 
Marketable Securities 
Notes and accounts receivable from film customers 
and others less $301,204 for doubtful items 
Inventories 
Advances to independent producers less estimated 
unrecoverable advances of $2,755,000 
Released productions, at cost, less amortization 
and estimated loss 
Productions in progress, and charges to future 
productions at cost, less estimated loss 
Supplies, story rights and continuities at cost 
Direct distribution charges on independent produc- 
tions less estimated unrecoverable charges 
Inventory Reserve 
Prepaid Film 
Prepaid Rent, insurance and sundry other charges 


Total Current Assets 


Capital Assets 
Land 


Buildings and Equipment $9,955,911 
Less accumulated depreciation 6,408,321 
Leasehold Improvements $1,062,802 
Less accumulated amortization 635,921 


Investments in Unconsolidated Subsidiary 


and Affiliated Companies 
Equity in net assets of certain film distributing 


subsidiaries operating in foreign territories 
Reserve for investment in Foreign subsidiaries 
Investments in and advances to other subsidiaries 
and affiliated companies 


Other Assets 
Excess of purchase price over net book value of 
assets acquired 
Deposits, non-current notes and accounts receivable 
License and franchise 


TOTAL ASSETS 


$ 1,688,818 
5,341,011 


4,691,531 


$1,280,901 | 
2,690,547 | 


440,686 

348,088 

380,866 
(740,389) 4,400,699 
3,389,857 
1,293,625 


$21,805,541 


$ 552,038 


3,547,590 


426,881 4,526,509 


$ 545,940. 
(140,000) | 


398,470 803,810 


$3,868,374 
3,702,326 
500,000 __ 8,065,700 
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APPENDIX B (Cont'd) 


BALANCE SHEET 
RKO GENERAL, INC. AND CONSOLIDATED SUBSIDIARIES 
MARCH 31, 1960 


LIABILITIES AND CAPITAL 


Current Liabilities 
Accounts Payable $2,071,311 
Notes and Bonds Payable 251,500 
Due to independent producers and participants 1,737,137 
Accrued salaries, wages & commissions 530,431 
Taxes (including Federal Income Taxes of $396,792) 1,170,500 
Accrued interest payable 10,804 
Time and frequency discounts 80,160 
Total Current Liabilities $ 5,851,843 


Term Debt: 
Notes and Bonds payable - due after one year 7,200,000 


Other Liabilities 
Deferred accounts payable to outside producers, 


$ 532,345 

90,556 

Deferred payments and other credits 3,050,724 
Reserve for taxes and contingencies 1,589,190 5,262,815 


Special Reserves 
Reserve for other losses from operations $5,843,000 
Other losses from operations subsequent 
to June 30, 1958 (3,106,276) 2,736,724 


ital and Earned 
Capital - 7,324 shares sak no par common 
stock outstanding $ 878,880 
Earned Surplus: 
Balance at September 30, 1959 $9,016,082 
Surplus Adjustment (117,164) 
Net profit for six months ending 
March 31, 1960 4,249,582 13,148,500 14,027,380 


Minority Interest in CKLW 122,798 


TOTAL LIABILITIES AND CAPITAL $35,201,560 
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EXHIBIT NO. 7 


Attached to this exhibit are copies of the various operating agree- 
ments involving the applicant licensee, the franchise holder to be employ- 
ed, the holder of patents on equipment to be used, and patent licensees who 
will participate in the subscription test herein proposed. Exhibit No. 8 
sets forth information concerning commitments obtained in negotiations 
under way with program suppliers for subscription programs. Attached 
hereto are the following agreements: | 
Appendix A -- Letter of intent dated January 22, 1960, 
setting forth the agreement between Zenith 
Radio Corporation and RKO General, Inc., 
and Supplemental letter dated June 2, 1960. 

Appendix B -- Agreement of July 26, 1949, and Supplemental 
Agreement of March SI, 1960, between Zenith 
Radio Corporation and Teco, Inc. 

Appendix C -- Franchise Agreement dated June 13, 1960 

between Teco, Inc. and RKO General, Inc. 
In addition to the above, reference is made to the application for assign- 
ment of license of WHCT from Capitol Broadcasting, Inc. to Hartford Phone- 
vision Company (File No. BALCT-115) on file with the Commission. 
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aan 22 ,1960 


Zenith Radio Corporation 
6001 West Dickens Avenue 
Chicago 39, Dlinois 


Gentlemen: RE: Subscription Television - Letter of Intent 

The purpose of this Letter of Intent is to set forth the mutual under- 
standing and undertakings of Zenith Radio Corporation (hereinafter called 
Zenith) and RKO General, Inc. (hereinafter called RKO); Zenith and RKO 
are hereinafter sometimes referred to as “the parties." 
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This Letter of Intent sets forth the intention of both parties signatory 
hereto to proceed to the establishment in a test market of a subscription 
TV system (as that phrase is currently understood in the television industry) 
and the operation thereof. As part of this over-all plan to install and oper- 
ate a subscription television system available to the public, it is intended 
that the parties or one of them will prosecute an application to the Federal 
Communications Commission (hereinafter called the FCC), will offer a sub- 
scription television system to the public in a test market and accept orders 
for such service and will install the necessary equipment, start service and 
operate a subscription TV system for at least one year on a commercial 
basis. The rights and obligations of the parties with respect to fulfilling the 
above undertakings and commitments will appear hereinafter. 

Ris recognized that Zenith has spent considerable time and money in 
the research and development of a subscription television system. Although 
it is contemplated and agreed that Zenith will continue its research and de- 
velopment work at its own expense, RKO assumes all the expense in con- 
ducting its operations described hereunder. 

For the purpose of providing progress checks and termination dates 
and opportunities, the entire test period has been broken down into four 
phases which are as follows: 
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PHASE NO. 1 is that period of time in which a FCC license is obtained 
to operate a subscription television system in a metropolitan market. 

PHASE NO. 2 is that period of time during which subscription tele- 
vision, in the market for which it has been licensed, is offered to the public 
and the solicitation is made to the public for subscription. 

PHASE NO. 3 is that period of time which will commence after a cer- 
tain number of orders have been received from the public and during which 
time equipment is installed, the subscription television system is initiated 
and operated for a period of one year from the first commercial subscrip- 
tion broadcast. 
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PHASE NO, 4 is that period of time subsequent to Phase No. 3 during 
which RKO will establish a subscription TV system in its franchise cities. 

The rights and obligations of the various parties in each phase will 
be set forth below in rather general terms. 


PHASE NO, 1 

The term of Phase No. 1 will be from the signing of this Letter of In- 
tent to a time not to exceed 3 years in the future. 

During Phase No. 1 RKO shall make arrangements = filing and file 
or have filed with the FCC an application for the installation of a subscrip- 
tion television system, developed in whole or in part by Zenith, in a metro- 
politan market in the United States. In the filing and prosecution of said 
application, it will be necessary for RKO to make the determinations and 
commitments which it deems reasonably necessary for the success of said 

application. Among the determinations and commitments which it will be 
necessary to make are: 
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The selection of 2 metropolitan market. : 
Employment of legal counsel to prosecute an cae 
tion before the FCC. 


Contract for or acquire the necessary time or facilities. 
(It being assumed that the application would have to be 
made by an existing television station or a holder ofa 
construction permit for a television station.) 
Obtain assurance from the suppliers of entertainment 
product in sufficient quantity, quality and type to war- 
rant proceeding with the application. 

Make arrangements to obtain or create a sufficient staff 
to operate a subscription television system which would 
be adequate for the purposes of the FCC application and 
for practical operation. 
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6. Carry on a public relations and education program in 

the city selected. 

It is understood that RKO will become obligated for and/or pay for all 
of the activites listed in the above numbered subparagraphs. 

During Phase No. 1, Zenith will make available to RKO at no cost to 
RKO, all technical and other information on the Zenith System which RKO 
requests and would be reasonably necessary to carry out the intent of this 
letter. In addition to the above, Zenith, of course, will continue its program 
of research and development on substantially the same basis as has been 
pursued in the past by Zenith. Zenith further undertakes to obtain from all 
the necessary parties at no cost to RKO, the franchise for the market se- 
lected by RKO of all necessary rights for the use of patents, technical "know- 
how" and operating rights tothe Zenith System. 
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It is understood, nowever, that said franchise agreement shall provide for 
a fee of 2 - 1/2% of all revenues of the system to be paid during the second 
year of operation and 5% thereafter but no fee shall be paid during the first 
year. Zenith further agrees to join with RKO and the parties selected by 
RKO in the above mentioned application or applications with the appropriate 
Government Agencies to obtain authority to install and operate the Zenith 
Television System in the market selected. 

Phase No. 1 shall terminate at the end of three years from the date of 
this Letter of Intent or the final decision of the necessary administrative, 
judicial or legislative authority, whichever first occurs. By final decision 
is meant that decision which is not subject to further administrative, judicial 
or legislative review. RKO in its own discretion may determine the decision 
to be final at an earlier period provided that the decision grants the authority 
desired by RKO for the operation of the system. 

If, at the termination of Phase No. 1 the final decision of the necessary 
administrative, judicial or legislative authority has not been obtained in the 
affirmative, then this agreement shall at the option of RKO, become null and 
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void. This agreement may also be terminated by RKO if RKO shall have 
spent $2,000,000 or unconditionally obligated itself to spend $27000000- 
PHASE NO. 2 

The term of Phase No. 2 shall commence at the termination of Phase 
No. 1 provided, of course, that the entire agreement has not become null 
and void, and shall continue until terminated as hereinafter provided. 

During Phase No. 2, RKO, at its own cost and expense, shall conduct 
an advertising and public relations campaign aimed at establishing subscrip- 
tion television in the test city selected. Concurrently with : 
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carrying on the above advertising campaign, RKO shall establish or cause 
to be established an organization for the operation of a subscription tele- 
vision system including the necessary personnel to solicit orders from the 


public for the use of the system and a sales campaign shall be conducted to 
obtain at least 50,000 orders for subscription agreements. "Subscription 
Agreements" mean contracts or agreements signed between the public and 
the legal entity selected by RKO in the test market to contract for the sub- 
scription television system. 


Although Phase No. 2 is primarily a selling phase, it will be neces- 
sary for RKO to make the necessary commitments and plans to be able to 
establish the commercial operation of the pay TV systems in the market 
selected with all reasonable speed. 

Phase 2 shall end and Phase 3 shall begin 6 months after the com- 
mencement of Phase 2; provided, however, that RKO may, at its option, 
terminate this agreement at the end of Phase 2 if it reasonably finds that 
insufficiert public demand for subscription television service, or other legal, 
political or economic circumstances beyond its control, preclude the suc- 
cessful continuation of this venture. 

If at any time before the end of Phase 2, an erectoni arises to sell 
or grant any franchise for the use of Zenith's systems of subscription tele- 
vision in any city or cities within the United States other than the test 
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market, Zenith shall first notify RKO of the location, terms and conditions 
of each such proposed franchise. RKO shall then have 60 days in which to 
decide whether to select such city or cities as one or more of the 4 addi- 
tional franchises to which RKO shall be entitled under this agreement. If 
RKO designates any such city as one of its selections within said 60-day 
period, no franchise for such city shall thereafter be granted to any other 
person during the term of this agreement without the prior written consent 
of RKO. If fails to designate such city as one of its selections within 
such 60-day period, it shall have no further right to a franchise in such city. 
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PHASE NO. 3 

Phase 3 shall begin at the expiration of Phase 2 and continue until one 
(1) year after the commencement of broadcasting subscription programs. 

Until 2 months after the commencement of Phase 3, which is the initial 
operational phase of the test period, RKO shall have the right to designate 
a total of five cities in the United States, including the test market and any 
other city or cities previously designated, as its choice of franchises for 
use of Zenith's systems of subscription television; provided , however, that 
in no event shall RKO be entitled to more than one of the 3 largest television 
markets , nor more than one of the 4th to 6th largest television markets, nor 
more than one of the 7th to 9th largest markets, nor to more than 20% of the 
national television market, all as determined by the number of television 
homes. Zenith shall thereupon arrange for the granting of franchises to 
RKO for the cities selected by it on as advantageous terms and conditions 
as the most advantageous franchise agreement previously granted to any 
other person, and the franchise fee to be charged thereunder shall not ex- 
ceed 5% of all revenues of any franchised operation provided, however , that 
if and whenever a franchise is granted to any other person for any U. S. 
City, the franchise fee thereafter charged RKO shall at no time be at any 
higher rate than is charged in connection with any other such franchise. 
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Upon the expiration of said 60-day period, RKO shall have no further right 
to such franchise in any city not theretofore designated by it in accordance 
with all the provisions of this paragraph. 

Upon and from time to time after the commencement of Phase No. 3, 
RKO shall order decoders and all other necessary equipment from Zenith 
at the rate necessary to satisfy existing demands for subscription TV serv- 
ice and consistent with economical and efficient production scheduling. 
Zenith shall deliver such decoders and other equipment | 
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as quickly thereafter as practicable. However, RKO recognizes (a) that 
manufacturing lead time, in the neighborhood of 6 months from and after 
receipt of the first order for equipment, will be required by Zenith and (b) 
that Zenith shall not be expected to deliver more than 1000 decoders per 
week during the six months following the first delivery of decoders hereunder. 

RKO shall furnish the necessary personnel, facilities and capital (a) 
to make decoder installations as quickly as is practicable, compatible with 
deliveries from Zenith; (b) to commence broadcasting subscription programs 
on a commercial basis as soon as 2000 decoders have been installed by 
RKO; and (c) thereafter to use its best efforts to promote and expand sub- 
scription television operations as rapidly as conditions will reasonably permit. 

The selling price of decoders and associated apparatus manufactured 
by Zenith, for the term of this agreement, shall be computed, billed, and 
paid as set forth on Exhibit A attached hereto and made a part hereof. 

Phase No. 3 shall end and Phase 4 shall begin one year after RKO 
commences broadcasting subscription programs on a commercial basis; 
provided, however, that RKO may, at its option, terminate this agreement 
if it is unable to obtain 50,000 subscription agreements within that one-year 
period, or whenever during Phase No. $ its cumulative net expenditures and 
commitments , including those made during Phases 1 and 2, exceed $10 ,000 000. 
PHASE NO. 4 

Pines No.4 al commaace atthe explraton of Phase No, 8a sal 
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continue for the balance of the 3-year test period to be authorized by the 
Federal Communications Commission; provided, however, that whenever 
during Phase 4 RKO shall have expended or become legally obligated for 
$10,000 ,000 net, after deducting income received after taxes, then RKO, 
at its option, may thereupon terminate this agreement. 
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Phase No. 4 is the expansion phase of the test period, during which 
RKO and Zenith shall mutually evaluate the success of the test and deter- 
mine whether further expansion is desirable. If it is agreed to proceed, 
RKO shall as quickly as practicable obtain appropriate governmental au- 
thorization and thereafter proceed as quickly as practicable to establish 
subscription television in all other markets for which it has been granted 
franchises for Zenith's subscription TV systems. If it is agreed not to 
proceed, this agreement shall thereupon terminate. 

Zenith agrees that during the entire test period, it will furnish all 
advice and technical aid reasonably required by RKO in fulfilling its com- 
mitments. RKO will make available to Zenith at no cost the result of its 
studies and operation and will furnish Zenith advice and technical aid hav- 
ing to do with the various operations to be performed by RKO hereunder. 
All desirable improvements or modifications made during the term of this 
agreement in apparatus furnished hereunder shall become the property of 
Zenith. 

It is agreed that RKO may perform some or all of its obligations 
hereunder through one or more subsidiaries or through its own divisions, 
and that RKO may have the sole proprietary and/or financial interest in 
the test operation described above or it may share said proprietary in- 
terest and/or financial interest with others; provided, however, that such 
participation by others shall be subject to the prior approval of Zenith, 
which shall not be unreasonably withheld. 

When "RKO" is used for the Letter of Intent, it is agreed that it 
shall mean RKO and its affiliates or subsidiaries. For purposes of 
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termination, all moneys expended on the subscription television test de- 
scribed herein, and all sums received for and committed to such expendi- 
tures by subsidiaries, affiliates, investors and similar persons approved 
by Zenith, shall be added together and shall be considered as paid by or 
contracted for by RKO. 
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The undertaking of both parties hereunder is intended as a joint ven- 
ture and not as partners, and all rights granted hereunder to RKO are per- 
sonal and non-assignable except with Zenith's prior written consent. Sub- 
ject to this limitation upon‘assignment, this agreement shall inure to the 
benefit of and be binding upon the successors and assigns of both parties. 

In order to permit Zenith, at its option, to commence or continue 
the test operation in the event of termination of this agreement for any 
reason other than the default of Zenith, it is agreed that all franchise rights 
of RKO to use Zenith's systems of subscription television shall simultan- 
eously terminate, but that the following rights of Zenith shall survive such 
termination: 

(a) Upon the request of Zenith, RKO shall promptly deliver 

possession to Zenith, or its nominee, all equipment, if 
any, furnished hereunder but not purchased by RKO, and 
shall simultaneously assign to Zenith or its nominee, all 
rights of RKO, if any, in and to its contracts with sta- 
tions for broadcast time and its orders for subscrip- 
tion contracts in the test market, its contracts with pro- 
gram suppliers furnishing subscription programs for 
broadcast in such test market, its leases or other con- 
tracts for use of all real and personal property ‘not 
owned by RKO but used or useful in the test market 
operation, and its contracts of employment and for serv- 
ices in or to such test operation. All costs previously 
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paid or to be paid to other persons under such con- 
tracts shall be reasonably apportioned between the 
parties in such manner that Zenith shall become ob- 
ligated only for the payment of that portion of such 
costs as is attributable to the performance of such 
agreements from and after the date of assignment. 
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Upon the request of Zenith, RKO shall forthwith sell 
to Zenith, or its nominee, all decoders and other real 
or personal property, if any, owned by RKO and used 
or useful in the test operation, whether purchased 
from Zenith or anyone else. The purchase price there- 
of shall be the cost to RKO, less depreciation deducted 
or deductible under the Internal Revenue Code. Should 
Zenith exercise this right, then upon tender of the pur- 
chase price to RKO, Zenith or its nominee shall be and 
become the sole and complete owner of all such prop- 
erty and RKO's right, title and interest in the subscrip- 
tion contracts for such decoders shall thereupon vest 
in Zenith or its nominee. 
RKO shall execute any bill of sale, assignment, or other 
document deemed necessary by Zenith to vest in Zenith, 
or its nominee, all of the above-mentioned rights, titles 
and interests, including any good will connected there- 
with in a going business. 

Zenith's option under this paragraph shall be exercisable as to all 
of the foregoing items, but not as to any lesser portion thereof, provided, 
however, that RKO may, in lieu of selling its television station to Zenith 
or its nominee, contract to furnish Zenith or its nominee with broadcast 
time on such station in such reasonable quantities and at such reasonable 


costs as may be necessary for the broadcasting of subscription programs 
for the duration of the test period authorized by the FCC. 
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This agreement shall expire 3 years after RKO commences broad- 
casting subscription programs on a commercial basis. Upon such expira- 
tion or prior termination of this agreement for any reason whatsoever, 


[625] | 
neither party shall have any liability to the other for the refund of any 
moneys theretofore expended. However, the right to payment, from either 
party to the other, for equipment or material furnished hereunder, and any 
contractual obligations between the parties which were not created here- 
under, shall also survive such expiration or prior termination. 

The above delineation of rights and obligations is intended to give a 
fair statement of the positions of both parties. If this Letter of Intent is 
acceptable, will you please so signify by signing and returning the attached 
carbon copy. It is understood, however, that this agreement’ shall not be- 
come effective until ratified by the respective Boards of Directors of Zenith 
Radio Corporation and RKO General, Inc., and also by the Board of Directors 
of Teco, Inc., to the extent that its rights are involved in the performance 
of this agreement. | 

Sincerely yours, 
RKO GENERAL, INC. | 
By /s/ Thomas F. O'Neill 


ACCEPTED and APPROVED this 
4th day of February , 1960. 
ZENITH RADIO CORPORATION 
By /s/ Joseph S. Wright 
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EXHIBIT A [To Zenith Letter] 


PAYMENT TERMS AND CONDITIONS ON DECODERS AND ASSOCIATED 
APPARATUS MANUFACTURED BY ZENITH ON ORDER FROM RKO 


A. Payment of INITIAL PRICE 

1. For the terms of this agreement, the INITIAL PRICE to be billed 
to and paid by RKO for decoders and associated apparatus manufactured by 
Zenith for use in the test market, shall be the total of the following items: 

(a) DIRECT MATERIAL COSTS. 

(b) DIRECT LABOR COSTS. 

(c) TOOLING AND EQUIPMENT COSTS. 

(d) all excise, sales or use taxes, if any, directly 
applicable to such manufacture and/or sale, and 

(e) an agreed 12-1/2% of the total of (a), (b) and (c) 
above to cover a portion of other direct and/or 
indirect costs and expenses. 

The items listed above in capital letters are hereinafter defined. 
These costs and expenses, as well as item (d), shall be recorded under 
Zenith's basic accounting methods and practices in conformity with gen- 
erally accepted accounting principles consistently applied. To the extent 
necessary to verify the correctness of said items (a), (b), (c) and (d), as 
billed, RKO or its duly authorized public accountants shall have the right 
to examine Zenith's books and records. 

2. Payment of the INITIAL PRICE for all equipment and materials 
ordered by RKO from Zenith shall be made on Zenith's customary terms 
of 30 days net and f.o.b. factory, subject to credit arrangements at all 
times satisfactory to Zenith. 
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B. Payment of Difference between INITIAL PRICE and REGULAR PRICE 
1. RKO shall also be obligated to pay Zenith the difference between 
INITIAL PRICE (under Paragraph A above) and Zenith’'s REGULAR PRICE 
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(hereinafter defined) for all decoders and associated apparatus purchased 
hereunder by RKO, but the payment thereof shall be contingent upon and de- 
ferred until such time as NET PROFITS (hereinafter defined), if any, are 
earned by RKO from operations in the test market. Until such deferred 
obligation has been paid in full, 1/3 of all such NET PROFITS shall be paid by 
RKO to Zenith and applied towards payment of such obligation. 

2. As soon as practicable after the end of each fiscal year of the test 
operation, Zenith shall furnish RKO an appropriate statement showing the 
cumulative deferred difference between the INITIAL PRICE previously billed 
to RKO and the REGULAR PRICE due Zenith for all decoders and associ- 
ated apparatus furnished hereunder during such period, which statement 
shall be certified by Zenith's public accounting firm. As soon as practic- 
able after receipt of such statement from Zenith, RKO shall furnish Zenith 
with a profit and loss statement certified by RKO's public accounting firm 


for such period, accompanied by a remittance in the appropriate amount, 

if any, indicated by such statement to be due Zenith as deferred payment 

for decoders and associated apparatus furnished hereunder; provided, how- 

ever, that Zenith or its duly authorized public accountants shall have the 
right to examine RKO's books and records to the extent necessary to verify 

the correctness of such statement and remittance. 


C. Definitions 
The following terms, as hereinabove used in this Exhibit A, shall 
have the following meanings: 
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(1) “DIRECT MATERIAL COSTS" means the rae 
cost of materials as specified in the bill of materials, 
including transportation in (if applicable), scrap loss, 
shrinkage, material used on rework and other normal 
direct material costs. 

(2) “DIRECT LABOR COSTS" means the actual cost of 


62 


’ direct labor at standard, direct labor variance, 
other direct labor costs (such as rework, rework 
inspection, material inspection) , and direct labor 
fringe costs comprising vacation and holiday pay, 
retirement plan expense, social security taxes, 
and employee insurance expense. 

(3) “TOOLING AND EQUIPMENT COSTS" means the 
cost of all necessary tools, equipment and machines 
which must be purchased or manufactured to process 
decoders and associated apparatus, such as test equip- 
ment, dies, tools, jigs, coil winding machines, rivet- 
ing machines, soldering irons, air drivers, carts, 
pallets, shelving, etc. provided, however, that unit 
costs thereof shall be spread evenly over the first 
50 000 decoders. 

(4) "REGULAR PRICE" means the total of applicable cur- 
rent direct and indirect costs, overheads and expense 
to be determined under Zenith's basic accounting 
methods and practices in conformity with generally 
accepted accounting principles consistently applied 
(80% of REGULAR PRICE); amortization of past re- 
search and development costs (5% of REGULAR 
PRICE); and profit before Federal income tax (15% 
of REGULAR PRICE). 
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(5) “NET PROFITS" shall mean net profits before pro- 
vision for or payment of Federal or State or other 
taxes on income. Such profits shall be determined 
in conformity with generally accepted accounting 
principles, consistently applied, for a separate entity 
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which engages in no other business than the test 
market operation; provided, however, that depreci- 
ation on decoders and associated apparatus shall be 
amortized on a five-year straight-line basis and that 
all other expenses (including management fees, if any, 
of associated companies) shall be limited to those rea- 
sonably necessary for the efficient conduct of the test 
operation. 


Zenith Radio Corporation 
6001 West Dickens Avenue 
Chicago 39, Dlinois 


Re: Subscription Television - Supplemental Letter of Intent 


Gentlemen: 

The purpose of this Supplemental Letter of Intent is to modify the 
agreement between Zenith Radio Corporation (hereinafter called Zenith) 
and RKO General, Inc. (hereinafter called RKO) as set forth in the Letter 
of Intent dated January 22, 1960. 

Paragraph 32 of the Federal Communications Commission's Third 
Report, covering subscription television service (26 FCC 265, 274), re- 
quires that any agreement between the applicant licensee and any person 
providing encoding or decoding equipment for subscription television serv- 
ice, or any holder of patents on such subscription equipment to be used 
who will perform, supervise, participate in or control the performance of 
any of the functions necessary to the test must contain certain specified 
provisions as set forth in sub-paragraph C of paragraph 32 of that Report. 

In view of this specific requirement, Zenith and RKO desire to 
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supplement the Letter of Intent of January 22, 1960 by adding the following 
provisions: 
1. The technical method of encoding and decoding video or 
audio signals covered by this agreement shall meet the 
following requirements: 
a. The operation must not cause interference either with- 
in or without the frequency employed, to any greater 
extent than is permissible under the present rules and 
standard of the Commission. 
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b. The operation must not cause perceptible degradation 
in the quality of video or audio signals on any receivers 
during either a subscription program or 2 nonsubscrip- 
tion program. 

2. It is understood and agreed that the subscription services 
covered by this agreemert shall be made available to any 
other television stations serving the metropolitan market 
selected by RKO as a test market which are authorized 
by the Federal Communications Commission to use the 
subscription services covered by this agreement on terms 
and conditions which will fully comply with the Commis- 
sion’s Third Report on subscription television. 

Any broadcast licensee properly authorized by the Com- 

mission to conduct subscription operations by the use of 

this system and services covered by this agreement shall 
have the right to reject any subscription television pro- 
gram which he considers unsuitable , and shall have the 
further right to schedule the hours of transmission of 
subscription programs in such manner as he deems de- 
sirable in the discharge of his public service responsi- 
bility as the licensee of a television broadcast station. 
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4. Any broadcast licensee, using the subscription serv- 
ices covered by this agreement, shall be granted the 
full freedom of discretion necessary to enable it to , 
discharge its public service responsibility and make 
a free choice of programs, whatever their source, 
which may become available for use, and which it may 
find to be in the public interest to transmit over its 
station. 
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Any broadcast licensee authorized to perform subscrip- 
tion operations through the use of the services and fa- 
cilities covered by this agreement shall broadcast the 
minimum hours of free programs required by Section 
3.651 of the Rules of the Federal Communications cone 
mission. , 
The charges and terms or conditions of service to sub- 
scribers using the subscription service covered by this 
agreement shall be applied uniformly to all subscribers 
within reasonable classifications. 
The participation in the operation by the station licensee 
shall be made expressly conditional upon compliance with 
paragraphs 1 through 6 set forth immediately above by 
Zenith and RKO as parties to this agreement. | 
It is further agreed that no amendments to this agree- 
ment shall take effect until such amendments have been 
filed with the Federal Communications Commission. 

This Supplemental Letter of Intent shall not be deemed a new contract 
between the parties except as to provisions nd covered by existing agree- 
ments now in force and shall at all times be construed as scoplemens: to 
existing contracts. 
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If this Supplemental Letter of Intent is acceptable, will you please so 
signify by signing and retuming the attached carbon copy. 
Sincerely yours, 
RKO GENERAL, INC. 


By /s/ John B. Poor 
Accepted and approved this 


$rd day of June 1960 
ZENITH RADIO CORPORATION 
By /s/ Joseph S. Wright 
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APPENDIX B 


AGREEMENT 

THIS AGREEMENT , Made and Entered into this 26th day of July , 1949 
by and between ZENITH RADIO CORPORATION, an Illinois corporation 
(hereinafter referred to as Zenith"), First Party, and TECO, INC. (mean- 
ing "Television Entertainment Company, Incorporated), an Mlinois corpora- 
tion (hereinafter referred to as "Teco"), Second Party, 

WITNESSETH AS FOLLOWS: 

WHEREAS, Zenith among other things is engaged in the development, 
manufacture and sale of radio and television receiving apparatus and, in 
connection therewith, has developed a system of subscription television 
(including both transmitting and receiving apparatus) generally and some- 
times hereinafter referred to as "Phonevision”, by means of which it is 
contemplated that certain television programs will be transmitted to a sub- 
scription type television receiver by way of a coded television signal includ- 
ing video components, with or without audio components, to which receiver 
a key signal may also be supplied over telephone wires or other wires or 
conductors to accomplish effectively decoding of such coded television sig- 
nals; and 
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WHEREAS, Zenith is engaged in further development of said system, 
and has filed or caused to be filed in the United States and in various foreign 
countries applications for Letters Patent on its corelonmen: of various 
forms and embodiments thereof; and 

WHEREAS, the purpose of said system is to provide a source of reve- 
nue by means of collection of fees or other charges from subscribers to 
the service provided by said system sufficient to pay for the producing and 
broadcasting of programs including, among others, programs of a type the 
cost of which it is considered would be too great to be paid for from the 
proceeds of advertising or other sources presently supplying the funds for 
television broadcasting; and 
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WHEREAS, if said Phonevision system is adopted and pat into effect, 


it is expected that it will result in substantially increased sales of tele- 
vision receivers, which will be of benefit to Zenith, and will likewise pro- 
vide an additional source of revenue to Zenith, in the form of royalties from 
other manufacturers of television receivers who may be expected to desire 
to acquire the right to make use of the inventions which are the subject of 
patents which may be issued to Zenith covering the various features of 


said development; and 

WHEREAS, it will be necessary, if said subscription television sys- 
tem is to be put into effect, that television broadcasting companies and or- 
ganizations , companies or other entities owning, operating or controlling 
telephone lines or other conductor facilities or networks, motion picture 
producers, distributors of motion picture films, organizations engaged in 
the entertainment business, and other persons or organizations producing 
or making available for broadcasting, programs of various types (which 
various entities or organizations are hereinafter collectively sometimes 
referred to as "Broadcasting Interests"), cooperate in the adoption and use 
of said system, which cooperation and agreements to adopt and use said 
system have not been obtained up to the present time; and 
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WHEREAS, in order to secure such cooperation, it now appears to be 
necessary that some independent organization or entity with adequate capital 
undertake the promotion of Phonevision and endeavor to bring about its adop- 
tion by the various “Broadcasting Interests" above mentioned, to coordinate 
such interests, and'to act as a medium or agency representing all such in- 
terests through which, among other things, the establishing and fixing of the 
fees or other charges to be collected from subscribers to Phonevision serv- 
ice, the allocation of such fees among and between such interests and other 
interests entitled to participate therein, and the arranging and booking of 
the subscription 
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and other television programs may be accomplished, and to perform other 
activities and functions necessary to the commercialization of Phonevision; and 

WHEREAS, any such organization, in order to accomplish its purpose, 
should be exclusively authorized by Zenith to enter into agreements with the 
aforesaid "Broadcasting Interests" on such terms as such independent or- 
ganization may be determine are proper and expedient, under which such 
"Broadcasting Interests" will be permitted to practice the art of Phonevision 
transmission to the extent that the same is the subject of any claim of any 
and all applications for Letters Patent or any issued Letters Patent under 
which Zenith now has or may, during the term of this agreement , acquire 
rights to grant licenses; and 

WHEREAS, Teco, 2 corporation with an authorized capitalization of 
One Million Dollars ($1 000,000), desires to enter into an agreement with 
Zenith to accomplish the above objectives; 

NOW, THEREFORE, In Consideration of the premises and the covenants 
and agreements of the parties hereinafter contained, the parties have agreed 
as follows: 

1. Zenith hereby authorizes Teco exclusively to promote and endeavor 
to bring about the acceptance and adoption of Phonevision by the various 
*Broadcasting Interests" hereinabove referred to throughout the United States 
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of America, its territories and insular possessions, the Dominion of Canada, 
the United States of Mexico and the Islands of Cuba and Hispaniola, to the 
end that such system may be put into widespread re asaiae at as early a 
date as possible. 

2. Zenith hereby grants to Teco the exclusive right, during the term 
of this agreement , to negotiate for and to enter into agreements with all or 
any of the aforesaid “Broadcasting Interests" to practice Phonevision trans- 
mission. 
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3. Zenith agrees to grant, and does hereby grant to Teco, for the 


term and upon and subject to the conditions hereinafter set forth, a royalty- 
free, nonassignable, exclusive license, with the right to grant sublicenses 
to others, under the claims pertaining exclusively to subscription television 


transmission of any and all applications for patents and patents which may 
issue.the reon, which Zenith now owns or may, during the term of this agree- 
ment, possess or acquire; and Zenith further agrees to grant, and does 
hereby grant to Teco, for the term and subject to the conditions hereinafter 
set forth, 2 royalty-free, noaassignable license, with the right to grant sub- 
licenses to others under the claims pertaining exclusively to subscription 
television transmission of any and all patents and applications for patents 
not owned by Zenith but under which Zenith now has, or may during the term 
of this agreement acquire the right to grant such licenses, without the pay- 
ment of royalty to third parties. Zenith also agrees to grant to Teco, at 
Teco's request, for the term and subject to the conditions hereinafter set 
forth, licenses under claims pertaining exclusively to subscription tele- 
vision transmission contained in any patents not owned by Zenith but under 
which it has or may acquire, during the term of this agreement, the right 
to grant licenses upon the payment of royalties to third parties, provided 
Teco shall agree to pay either to Zenith or to such third parties the proper 
proportion of the royalties which Zenith is obligated to pay to such third 


parties. 
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The licenses herein granted and to be granted to Teco and the right 
of Teco to extend sublicenses to others are expressly limited to the field 
of subscription television transmission, and are likewise limited to the right 
to manufacture or have manufactured and to use (but not to sell or permit 
its sublicensees to sell without the written consent of Zenith, except as 
hereinafter provided) , throughout the United States of America, its terri- 
tories and insular possessions, the 
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Dominion of Canada, the United States of Mexico and the Islands of Cuba and 
Hispaniola, subscription television transmitting apparatus, and the right to 
extend Phonevision service to Phonevision subscribers to the extent that 
the granting of such rights to and by Teco may be necessary for the func- 
tioning of the transmitting portion of Zenith’s Phonevision development 
throughout the United States of America, its territories and insular posses- 
sions, the Dominion of Canada, the United States of Mexico and the Islands 
of Cuba and Hispaniola on such terms and conditions, and with or without 
the payment of royalty by sublicensees of Teco, as Teco shall determine 
necessary or expedient in order to secure the cooperation of the aforesaid 
Broadcasting Interests” in adopting and using the transmitting portion of 
Zenith's said subscription television system. 

Notwithstanding the foregoing provision to the effect that the rights 
granted to Teco do not permit it to sell without the consent of Zenith sub- 
scription television transmitting apparatus, or to grant such right to others, 
Teco nevertheless shall have the right to permit its licensees to sell, or 
itself to purchase from them and to resell, such apparatus under the follow- 
ing circumstances: If any licensee of Teco shall for any reason desire to 
cease using and to sell transmitting apparatus previously acquired under a 
license from Teco, Teco shall have the right to permit such licensee to 
sell the same, but only to another licensee of Teco, or Teco shall have the 
right to purchase such apparatus from its said licensee and to resell the 
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same, but only to another one of its licensees. Teco shall have the right 

to permit any of its licensees who purchase such apparatus under the above 
circumstances to use the same, but not to resell the same except with the 
consent of Teco, and then only to another licensee of Teco, subject to the 
terms and conditions of this paragraph. 
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It is specifically understood and agreed that Teco shall have no li- 
cense or right to manufacture or have manufactured, use or sell television 
receivers, or to grant licenses or rights to others to manufacture, have 
manufactured, use or sell television receivers under, covered by or in- 
volved in the claims of any patents or applications for patents which Zenith 
now owns or may hereafter acquire, or under which it has or may have the 
right to grant licenses pertaining to the manufacture, sale or use of tele- 
vision and/or radio receivers, such rights being specifically reserved to 
Zenith, : 
Zenith agrees that it will, either on its own initiative or at the re- 

* quest of Teco, prosecute infringers of any of the claims relating to sub- 
scription television transmitting apparatus of any patents or applications 
for patents owned or acquired by Zenith during the term of this agreement, 
and to that end will institute and prosecute any and all actions or suits ne- 
cessary to prevent infringement of any such claims. Zenith also agrees 
that Teco, if it shall so elect, shall have the right, and Zenith hereby grants 
the right to Teco, to institute and prosecute any and all actions or suits 
against any infringers of any such claims either in the name of Teco or in 
its own name. In the event Teco shall elect to institute and prosecute any 
such actions or suits, it shall do so at its own expense. If, in any such ac- 
tion or suits instituted and prosecuted by it, Zenith shall be awarded dam- 
ages, it shall retain the same. In the event damages shall be awarded in 
any action or suit instituted and prosecuted by Teco, Teco shall first be 
entitled to retain a sufficient amount of such damages to pay the costs, in- 
cluding attorneys’ fees, of prosecuting such action or suit, and the remainder 
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of such damages, if any, shall be divided equally between Zenith and Teco. 
Zenith agrees that in the 
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event it shall be successful in the prosecution of any action or suit against 
any of the aforesaid claims, it will not issue any license or licenses under 
any such claims to the defendants in such action or suit, it being understood 
and agreed that Teco shall have the sole right to issue a license or licenses 
or other rights under such claims in accordance with the terms of this 
agreement. 

Zenith agrees that if at any time during the term of this agreement, it 
should sell, convey or assign any United States Letters Patent, or claims 
under United States Letters Patent under which Teco is granted rights under 
the terms of this agreement, it will make such sale, conveyance or assign- 
ment specifically subject to this agreement and to the rights granted to Teco 
by the terms hereof. 

4. Zenith agrees that (except under the conditions hereinafter set forth 
in paragraph 16 hereof) it will not, during the term of this agreement, grant 
under the claims pertaining exclusively to subscription television transmis- 
sion of any patent or application for patent which it now owns or may acquire, 
or under which it has or may acquire the right to grant licenses to others, 
any license or other rights to any person or persons other than Teco to manu- 
facture or to have manufactured, or to use or permit the use of, subscrip- 
tion television transmitting apparatus in any part or portion of the area here- 
inbefore specified, or to any person or persons whomsoever, to sell such 
subscription television transmitting apparatus, except as provided in para- 
graph numbered 3 hereof. Zenith agrees that it will not itself manufacture 
or have manufactured (except for its own experimental purposes) any such 
subscription television transmitting apparatus without the consent of Teco 
during the term of this agreement. 

It is understood and agreed that if Zenith shall withdraw from Teco 
any portion or portions of the area or areas above mentioned and 
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covered by this agreement, and shall terminate this agreement with respect 
to any such withdrawn portion or portions as provided in paragraph num- 
bered 16 hereof, Zenith shall have the right to grant licenses to others to 
manufacture or have manufactured, and to use, such subscription television 
transmitting apparatus in any such withdrawn portion or portions of said 
area, but not otherwise. 

5. Teco agrees that when this contract shall have become effective, 
it will immediately enter upon the work of promoting Phonevision, and will 
exert all of its efforts to secure the adoption of the same by the aforesaid 
"Broadcasting Interests", and to secure their cooperation and their agree- 
ments to put said subscription television system into operation throughout 
the territory hereinabove described. 

6. In connection with and in furtherance of its efforts to secure the 
cooperation of and the adoption by said "Broadcasting Interests" of Phone- 
vision, Teco agrees that it will grant appropriate rights to such of said in- 
terests as may require the same to the extent of the rights granted by Zenith 
to Teco under Paragraph numbered 3 hereof on such terms as in its discre- 
tion appear to be necessary and advisable in order to bring about their adop- 
tion and use of Phonevision. It is contemplated that in order to accomplish 
such purpose, such rights may be granted without the payment of royalty, 
and that Teco may subsequently compose or settle controversies and ad- 
minister all matters within the scope of the rights herein granted to it by 
Zenith on such terms and on such basis as it alone shall determine. 

7. If Teco shall be successful in bringing about the adoption and use 
of Phonevision by the various "Broadcasting Interests" above mentioned, 
it is contemplated that it will thereafter act as representative and agent of 
said interests in the arranging and booking of programs. It is also con- 
templated that it will, in accordance with agreements to be entered into be- 
tween it and such interests, fix the amount of the fees | ; 
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or other charges to be paid by subscribers to Phonevision service, and that 
it will collect all or a portion of such fees or charges, and will allocate the 
same between said "Broadcasting Interests" and other interests entitled to 
participate therein on such basis as may be agreed upon by them in further- 
ance of the objective of bringing about the widespread adoption and use of 
said system. 

Teco will also agree with said "Broadcasting Interests" that it will 
cooperate with them in obtaining the necessary authority for the use and 
operation of Phonevision, or the transmitting portion thereof, from the 
Federal Communications Commission or any other regulatory bodies hav- 
ing jurisdiction of the matter. 

8. Zenith agrees to continue diligently the further development and 
improvement of Phonevision, and will cooperate with Teco in making all 
developments and improvements available to the various "Broadcasting In- 
terests™ and, in connection therewith, will furnish such engineering and 
technical information as may be necessary. Zenith will conduct all neces- 
sary demonstrations , experiments and testing of the operation of Phone- 
vision, and will pay the cost thereof including the cost of the necessary 
equipment therefor. 

9. Zenith agrees that it will execute and deliver to Teco any and all 
additional documents, including licenses under the aforesaid applications 
and patents, which may be necessary or required from time to time in order 
to fully vest in Teco the rights which are granted to it under the terms of 
this agreement under any and all applications for patents and patents which 
may issue thereon, now owned or controlled by Zenith, or which it may ac- 
quire during the term of this agreement, and patents and applications under 
which it has or may acquire the right to license others. 
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10. Teco will perform its services under the terms of this agreement 
without cost to Zenith. Teco expects to be paid for its services a portion of 
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the fees or other charges paid by users of television receivers who sub- 
scribe for Phonevision service or in some other manner as may be agreed 
upon by and between Teco and the various “Broadcasting Interests.” 

11. Teco will pay to Zenith annually an amount equal to thirty-three 
and one-third percent (33-1/3%) of its net annual profits before provision 
for or payment of Federal or state income, excess profits, or other taxes 
on income. “Net profits" as referred to herein means net profits (before 
provision for such taxes) determined in accordance with accepted principles 
of accounting applied on a consistent basis as reported by the public ac- 
countants regularly employed by the company, giving consideration to the 
fact that the payments to Zenith under the terms of this contract should be 
treated as an expense in the determination of such earnings. Such payments 
shall be made on the last Friday of February of each year out of profits 
earned by Teco during the preceding calendar year, and shall be accompanied 


by a full and complete statement, duly certified by an authorized officer of 
Teco, of the profits of Teco for the annual periods for which such payments 


are made. Zenith shall have the right to inspect and audit the books of Teco 
at all reasonable times for the purpose of verifying such statements and to 
obtain such information as may be discloged by such books as to the number 
and location of television receivers whose users subscribe for Phonevision 
service. 

Such payments, and the services rendered by Teco as provided in this 
contract, shall be accepted by Zenith as full compensation for the rights 
granted by it to Teco under the terms hereof. 
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12. Teco's authorized capital consists of One Hundred Thousand . 
(100,000) shares of the par value of Ten Dollars ($10.00) per share, of which 
there have been presently subscribed and paid in One Thousand (1,000) shares 
representing a total of Ten Thousand Dollars ($10,000.00). Teco agrees 
that it will offer to the shareholders of Zenith the right to subscribe for 


[643} 
76 


shares of stock of Teco at the price of Ten Dollars ($10.00) per. share in 
proportion to the number of shares of stock of Zenith held by such share- 
holders as established by the stock records of Zenith at the close of busi- 
ness on July 15, 1949, each owner of five (5) shares of Zenith stock to be 
entitled to subscribe for one (1) share of Teco stock. Any unit of Zenith 

stock consisting of less than five (5) shares owned by any shareholder of 

that company will entitle such owner to subscribe proportionately for frac- 
tional shares of Teco stock. Said stock records of Zenith as of July 15, 

1949 shall be conclusive as to the persons who may subscribe for the stock 

of Teco, and the number of shares of such stock for which they may subscribe. 

If the contract is approved by the shareholders of Zenith, as herein- 
after provided, Teco will take all necessary action to obtain authority to 
offer its shares of stock for sale and, upon obtaining such authority, it will 
first offer the same for sale to shareholders of Zenith, as above provided. 
The right of such shareholders of Zenith, as established by the stock rec- 
ords of Zenith at the close of business on July 15, 1949, shall expire twenty 
(20) days after the date on which such offering is made by Teco to Zenith 
shareholders. 

13. This agreement shall not become effective unless it is approved 
by the holders of a majority of the shares of stock of Zenith represented 
in person or by proxy at the annual meeting of shareholders on July 26, 
1949 , as determined and established by Zenith's stock records at the close 
of business on July 15, 1949. 
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14, If this agreement shall be approved by the shareholders of Zenith, 
as above provided, the same shall nevertheless not become effective unless, 
within seven (7) months after the stock of Teco shall have been first offered 
for sale, Teco shall have procured from the sale of its stock a fully paid-in 
capital of not less than One Million Dollars ($1,000,000). Teco shall notify 
Zenith at the expiration of said period whether or not it has obtained such 
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capital, and in the event of its failure to obtain such fully paid-in capital, 
this agreement shall automatically terminate, and all rights and obligations 
of the parties hereto shall cease and determine. 

It is understood and agreed that Teco will, at the time it offers its 
stock for sale, agree that in the event it shall be unsuccessful in selling 
the full amount of its authorized capital stock, and thereby fail to obtain a 
fully paid-in capital of One Million Dollars ($1 ,000 000) within the period 
after such stock is first offered for sale, as specified in this agreement, 
it will refund to all persons who have subscribed for its stock the amounts 
paid by them for the same, after deducting their proportionate share of the 
cost of organizing Teco and its other proper and necessary expenses, in- 
cluding among others the expenses incurred by it in soliciting subscriptions 
for its stock. 

15. If this agreement shall be approved by the shareholders of Zenith 
as provided in Paragraph 13 hereof, and if Teco shall procure a fully paid- 
in capital of not less than One Million Dollars ($1,000,000) as provided in 
Paragraph 14 hereof, this agreement shall thereupon become effective as 
of July 26, 1949 and, unless sooner terminated as hereinafter provided, 
shall continue and remain in full force and effect during the life or term 
of any and all United States Letters Patent which may be issued on appli- 
cations covering Zenith's subscription television system above described 
filed by or on behalf of Zenith, and under which rights are pies ors 
to Teco, and for five (5) years thereafter. 
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Teco shall have the right to terminate this agreement at any time 
after the expiration of five (5) years from its effective date on six (6) 
months’ written notice to Zenith if Zenith has not obtained patent rights 
covering its subscription television system, or parts thereof which are 
satisfactory to Teco. 

16. In the event Teco shall not have been successful in effecting the 
adoption of Phonevision prior to July 26,1959 in any metropolitan district 
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of the United States of America as defined by the United States Bureau of 
Census, or any similar area or district outside the United States within the 
territory covered by this agreement, or in any other area within or without 
the United States of America not properly classified as a metropolitan dis- 
trict exceeding 100,000 square miles in extent, which is considered to be 
suitable for the practice of Phonevision, Zenith may, by giving notice in 
writing, request that Teco procure contracts from appropriate "Broadcast- 
ing Interests" to establish Phonevision service in any such areas or districts, 
and if Teco shall not have entered into such agreements within twelve (12) 
months after receipt of any such notice, Zenith may, at its option, withdraw 
Teco's rights in any such area or areas and terminate this agreement in- 
sofar as it extends to or covers such areas or districts. It is specifically 
understood and agreed that any such withdrawal or termination shall not ap- 
ply to nor shall it affect any areas or districts in which Teco shall have 
brought about the adoption of Phonevision, nor shall it affect any areas or 
districts which are not specifically covered by any such notice from Zenith. 
In the event of the withdrawal of any area or district as herein provided, this 
agreement shall nevertheless continue in full force and effect with respect 
to all areas and districts in which Teco shall have brought about the adoption 
of Phonevision, as well as all areas and districts with respect to which no 
notice as herein provided in this paragraph shall have been given by Zenith 
to Teco. 
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17. This agreement shall automatically terminate, and all rights of 
Teco hereunder, shall cease and determine in the event that Teco shall be 
adjudicated a bankrupt in voluntary or involuntary proceedings under the 
National Bankruptcy Act as amended, or if a receiver of it and its assets 
shall be appointed by any court of competent jurisdiction, which receiver 
shall not be discharged within ninety (90) days from the date of appointment , 
or if Teco shall be reorganized or shall make an arrangement with its cred- 
itors under the provisions of the National Bankruptcy Act as amended. 
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18. While this agreement remains in force, in whole or in part, it 
shall inure to the benefit of and be binding upon the parties hereto and 
(subject to the provisions of paragraph numbered 3 hereof) their respective 
successors and assigns. 

IN WITNESS WHEREOF, the parties hereto have caused this agree- 
ment to be executed by their duly authorized officers, and their corporate 
seals to be hereunto affixed, this 26th day of July, AD., 1949. 


ZENITH RADIO CORPORATION, 
a corporation 


By /s/ E. F. McDonald, Jr. 
President 


TECO, INC., a2 corporation 


By /s/S.1L Marks 
President 


/s/ George E. Howell 


Secretary 
(SEAL) 
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APPENDIX B 


SUPPLEMENTAL AGREEMENT 


THIS AGREEMENT, made and entered into this ist day of March, 
1960, by and between ZENITH RADIO CORPORATION, a Delaware corpora- 
tion, having a principal place of business at 6001 West Dickens Avenue, 
Chicago, Dlinois (hereinafter referred to as "ZENITH"), and TECO, INC., 
an Dlinois corporation, having a principal place of business at 231 South 
LaSalle Street, Chicago, Dlinois, (hereinafter referred to as “TECO"); 

WITNESSETH: 

WHEREAS, ZENITH is the corporate successor of Zenith Radio Cor- 

poration, an Dlinois corporation, and acquired all of the assets, liabilities 
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and obligations of said Dlinois corporation by merger on March 31, 1958; and 

WHEREAS, ZENITH'S predecessor and TECO entered into an agree- 
ment dated and effective as of July 26, 1949 (hereinafter termed the "PRIOR 
AGREEMENT") for the promotion and commercial establishment of PHONE- 
VISION, the art and systems of subscription television developed by ZENITH; 
by virtue thereof, TECO was granted certain exclusive rights within its 
LICENSED TERRITORY (hereinafter defined) under patents and patent ap- 
plications owned or subject to being licensed by ZENITH in the field of sub- 
scription television transmission; and 

WHEREAS, ZENITH and TECO both desire to modify said PRIOR 
AGREEMENT in various respects, including, among others: (1) by ex- 
panding the patent rights granted to TECO with respect to inventions of 
ZENITH in order to give TECO more complete freedom of operation in the 
field of subscription television transmission; (2) by further particularizing 
the patent rights of the parties in respect of subscription television trans- 
mitting apparatus; (3) by providing a more definite term expressed in years 
instead of the life or lives of unidentified patents; 
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(4) by clarifying the meaning of PHONEVISION and related terms, and (5) 


by eliminating certain provisions of the PRIOR AGREEMENT that have been 
fully executed or are otherwise obsolete; and 

WHEREAS, since July 26, 1949, ZENITH has expended many millions 
of dollars in promoting and obtaining preliminary U. S. governmental ap- 
proval of PHONEVISION, in continued research and development in the art 
of subscription television, in the preparation and prosecution of a great many 
patent applications covering its subscription television development, and in 
performing its obligation under said PRIOR AGREEMENT and while TECO 
has performed its obligations under said PRIOR AGREEMENT to the extent 
that its limited income and capital would permit, it has been unable to effect 
the adoption of PHONEVISION anywhere within its LICENSED TERRITORY; and 


. 
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WHEREAS, ZENITH has refrained from serving notice of an election 
to exercise its option (under paragraph 16 of said PRIOR AGREEMENT) to 
withdraw TECO's rights under said PRIOR AGREEMENT because TECO 
had not effected the adoption of PHONEVISION prior to July 26, 1959; but 
instead, and in order further to assist TECO in performing the latter’s ob- 
ligations under the PRIOR AGREEMENT , ZENITH with the knowledge and 
consent of TECO has entered into an agreement on February 9, 1960 with 
RKO GENERAL, INC. (hereinafter termed "RKO") under which RKO is ob- 
ligated, subject to certain limitations: (1) to finance and establish a sub- 
stantial PHONEVISION operation in a major U. S. metropolitan market, and 
purchase DECODERS for that purpose; and (2) to pay franchise fees to TECO 
based on a percentage of all Phonevision revenues received by RKO; and 
ZENITH is obligated (1) to develop, engineer, manufacture, and sell neces- 
sary apparatus on terms whereby a portion of ZENITH's costs may never 
be recovered by it, and (2) to lend technical and staff assistance at all stages 
of the projected operation; and ; 

WHEREAS, said agreement between ZENITH and RKO does not be- 
come effective until ratified by ZENITH's Board of Directors, and the 


[649] . 
latter is not willing to assume the obligations resulting from such ratification 
unless and until this Supplemental Agreement is executed by TECO; and 
WHEREAS, before said agreement between ZENITH and RKO becomes 
effective, it also requires the ratification of TECO, to the extent that the 
latter's rights are involved in the performance of said agreement (a copy 
of which is hereto attached as Exhibit "A"); and 


WHEREAS, TECO believes that its ratification of said agreement be- 
tween ZENITH and RKO will be most advantageous to it and to the interests 
of its stockholders; and in furtherance thereof, TECO desires to enter into 
an appropriate Franchise Agreement with RKO, or its nominee, in accord- 
ance with the limitations stated in said agreement between ZENITH and RKO; 
and ; 
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WHEREAS, TECO requires a source of supply of subscription tele- 
vision transmitting apparatus to be furnished to RKO, or its nominee, under 
the initial Franchise Agreement with RKO; and ZENITH is willing to manu- 
facture such apparatus for and on order of TECO and to sell same to TECO 
at ZENITH's cost; and 

WHEREAS, TECO may require DECODERS (as hereinafter defined) 
for use of other franchise holders in rendering PHONEVISION services, and 
ZENITH is willing to arrange for the availability of such DECODERS; and 

WHE REAS, the concentrated promotion efforts of ZENITH in connec- 
tion with its system of subscription television since the date of the PRIOR 
AGREEMENT, and the widespread publicity which has been accorded to the 
name and trademark PHONEVISION in connection with such systems, have 
created a vast public recognition of and good will in the name and trade- 
mark PHONEVISION; and 
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WHEREAS, ZENITH is the owner of the registered trademark PHONE- 
VISION in the United States of America, the Dominion of Canada, the Repub- 
lic of Mexico, the Island of Cuba; and 

WE REAS, TECO desires to acquire the right to commercial use and 
enjoyment of ZENITH's said trademark PHONEVISION and ZENITH is will- 
ing to grant such right to TECO; and 

WHEREAS, both parties recognize that the payments to ZENITH pro- 
vided under the PRIOR AGREEMENT cannot be expected for a long time 
fairly to compensate ZENITH for the rights it has granted to TECO, for the 
benefits TECO may derive from the aforesaid agreement between ZENITH 
and RKO, and/or for the great expense ZENITH has incurred during the 
last ten (10) years from which it is expected TECO ultimately will benefit; 
and TECO is therefore willing that its minimum annual payments to ZENITH 
be based either on a percentage of gross revenues derived from all PHONE- 
VISION operations franchised by TECO or on 2 percentage of TECO's net 
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profits before taxes, whichever is greater, provided that ZENITH waive its 
rights to all payments until PHONEVISION has operated commercially for 
at least one (1) year; 

NOW, THEREFORE , in consideration of the foregoing cramines and 
the covenants and agreements hereinafter contained, the parties hereto have 
agreed as follows: 


ARTICLE I 
DEFINITIONS 

The following terms, as used in this Agreement or in the PRIOR 
AGREEMENT, shall henceforth have the following meaning: 

1. "PHONEVISION," as used in this Agreement and said PRIOR 
AGREEMENT includes systems of subscription television in which decod- 
ing information may be supplied to subscriber receivers in any manner, 
whether by means of an ether link, a wire network or otherwise. As 80 
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modified, the term embraces systems of subscription television perfected 
since the date of said PRIOR AGREEMENT and which employ no conductive 
circuits between transmitter and receiver. 

2, "DECODER," as used in this Agreement, means any tion 
television receiving apparatus, including any device which is or may be in- 
corporated in, attached to, or used in connection with television receiving 
equipment for the purpose of restoring the video and/or audio components 
of a coded television program signal to uncoded form. : 

3. "SUBSCRIBER," as used in this Agreement and in the PRIOR 
AGREEMENT, means any person possessing one or more DECODERS for 
use in viewing SUBSCRIPTION PROGRAMS. 

4. "SUBSCRIPTION PROGRAM," as used in this Agreement and in 
the PRIOR AGREEMENT, means any program or group or series of pro- 
grams furnished as a package, for television broadcast, for which a fee is 
to be charged to the viewers thereof, including without limitation, newly- 
released feature-length motion picture, Broadway plays, ballet, grand opera, 
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championship and other outstanding sporting events, and other programs of 
box-office quality. 

5. “LICENSED TERRITORY ;" is defined as consisting of the United 
States of America, its territories and insular possessions, the Dominion of 
Canada, the Republic of Mexico, and the Islands of Cuba and Hispaniola. 

6. All other definitions embodied in the PRIOR AGREEMENT are 
incorporated and embodied herein by reference. 


ARTICLE II 
RATIFICATION OF ZENITH-RKO AGREEMENT 
1. Pursuant to resolution of ‘its Board of Directors duly adopted on 
March 31, 1960, a certified copy of which is annexed hereto as Exhibit "B", 
TECO hereby ratifies and approves the ZENITH-RKO agreement of 
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which a copy is hereto annexed as Exhibit "A" and agrees to enter into a 
Franchise Agreement granting all necessary rights to RKO (or its nominee) 
for the operations described and on terms consistent with those stated in 
said Exhibit “A.“ 

2. The phrase “contracts from appropriate ‘Broadcasting Interests" 
to establish Phonevision service ," as contained in Paragraph 16 of the 
PRIOR AGREEMENT, shall henceforth be deemed to include the Franchise 
Agreement between TECO and RKO (or its nominee) , for the markets in- 
cluded therein, and similar Franchise Agreements entered into by TECO 
for PHONEVISION operations in any other portion or portions of the LI- 
CENSED TERRITORY. 


ARTICLE Il 
APPARATUS REQUIREMENTS OF TECO 
1. Until three (3) years from and after the date when the first SUB- 
SCRIPTION PROGRAM is broadcast anywhere within the LICENSED TERRI- 
TORY, ZENITH agrees to manufacture or otherwise obtain and supply TECO 
with subscription television transmitting apparatus ordered by TECO for 
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use in the first market in which operations are established pursuant to Ex- 
hibit A", in reasonable quantities and on reasonable terms and conditions; 
provided, however, that the price to be charged to and paid by TECO shall 
not exceed ZENITH's costs therefore (not including past research and de- 
velopment cost), as determined under ZENITH's basis accounting methods 
and practices in conformity with generally accepted accounting principles 
consistently applied. 

2. In order to assist TECO in obtaining for its nominees an adequate 
supply of Decoders throughout the LICENSED TERRITORY, ZENITH agrees 
to supply or license others to supply Decoders to TECO and for its nominees 
in reasonable quantities and on reasonable terms and conditions. 
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ARTICLE IV 
PATENT LICENSES : 

1. All provisions of the PRIOR AGREEMENT set forth in paragraphs 
3, 4, 6 and 7 (including unnumbered paragraphs thereunder) are hereby re- 
scinded and shall have no further force or effect; but the rescission of the 
designated paragraphs shall not be construed as rescinding by implication 
any similar provisions set forth or implied in other paragraphs of said PRIOR 
AGREEMENT. 

2. ZENITH agrees to grant, and does hereby grant, to TECO, personal 
and non-assignable licenses to practice methods of subscription television 
transmission and to manufacture, have manufactured and use (but not to sell) 
subscription television transmitting apparatus under the following patents and 
patent applications of all countries in the LICENSED TERRITORY: 

(a) those owned by ZENITH at any time during the 
term of this agreement; 

(b) those not owned by ZENITH but with reapect to 
which ZENITH now has, or may acquire during 
the term of this agreement, the right to grant 
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sach licenses without the payment by ZENITH 

of any royalties or other consideration to any 
third party or parties; and 

those not owned by ZENITH but with respect to 
which ZENITH has, or may acquire during the 
term of this agreement, the right to grant such 
licenses upon the payment of royalties or other 
consideration to any third party or parties; pro- 
vided, however , that TECO requests such license 
and pays either to 
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ZENITH or to such third party or parties what- 

ever royalty or other consideration ZENITH is 

obligated to pay on account of such license to TECO. 
The foregoing licenses are exclusive under those claims of the aforesaid 
patents or patent applications which pertain exclusively to subscription tele- 
vision transmission, but are non-exclusive under all other claims. More- 
over, ZENITH reserves to itself, and withholds from all licenses hereby 
granted to TECO, the exclusive right to manufacture, have manufactured 
and use subscription television transmitting apparatus for sale to or use by 
or for any Governmental agency , and/or for sale or use outside the LICENSED 
TERRITORY. 

3. ZENITH also agrees to grant, and does hereby grant, to TECO, a 
personal, non-assignable right to grant, on reasonable terms and conditions, 
to other persons within the LICENSED TERRITORY, personal non-assignable 
non-exclusive sublicenses, within the scope of the licenses granted to TECO 
under Paragraph 1 of this Article: (a) to practice methods of subscription 
television transmission, and (b) to manufacture, have manufactured and use 
(but not to sell) subscription television transmitting apparatus. Each such 
sublicense shall require reasonable payments to TECO for its services and 
for use of subscription television transmitting methods and transmitting 
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apparatus, and shall also be made expressly subject to ZENITH's right of 
withdrawal and revocation with respect to unused patent claims under Para- 
graph 5 of this Article. 

4. No rights are conveyed to TECO by estoppel, inplicansoe or other- 
wise with respect (a) to any method or apparatus other than subscription 
television transmitting methods and transmitting apparatus, or (b) to any of 
ZENITH's patents or patent applications in any country outside the LICENSED 
TERRITORY; all such rights are reserved to ZENITH. 
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5. At any time or from time to time, after the fifth anniversary of the 
execution of this Supplemental Agreement, ZENITH may, at its election, 
withdraw and revoke the licenses and sublicensing rights granted to TECO 
under Paragraphs 2 and $ of this Article, with respect to any patent claims 
which does not read on any method or apparatus (a) in commercial use or 
specifically planned for commercial use by TECO or any of its. sublicensees, 
in the territory covered by such patent, on the date of such election by ZEN- 
ITH, and (b) not used commercially by. TECO or any of its sublicensees, in 
the territory covered by such patent, at auy time within three (8) years im- 
mediately preceding the date of such election. 

6. TECO shall notify ZENITH within a reasonable time Sea kuown 
or suspected infringement of any Letters Patent of the LICENSED TERRI- 
TORY owned by ZENITH and under which a license is herein granted to TECO, 
and ZENITH may, at its election, prosecute for any such infringement at its 
own expense, in its own name or in the name of TECO and in any manner 
deemed appropriate by ZENITH. If ZENITH shall fail to elect to take action 
or fail to notify TECO of its election within ninety (90) days after receipt of 
notification from TECO in respect of such infringement, TECO shall have 
the right to institute and prosecute infringement actions at its own expense, 
either in the name of ZENITH or in its own name. In the event that damages 
shall be awarded in any civil action or suit instituted and prosecuted by 
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TECO for the infringement of any Letters Patent owned by ZENITH, TECO 
shall first be entitled to retain therefrom a sufficient amount to pay the 
costs, including attorney's fees, or prosecuting such civil action or suit, 
and the remainder of such damages, if any, shall be divided equally between 
ZENITH and TECO. If any civil action or suit is instituted and prosecuted 
by ZENITH at its own expense for the infringement of any Letters Patent 
owned by ZENITH and shall result in an award of damages, ZENITH may 
retain the same without accounting to TECO. 
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ARTICLE V 
TRADEMARKS 

At the request of TECO made at any time or from time to time during 
the term of this Agreement, ZENITH agrees to grant to TECO, without charge 
to TECO but on such other terms and conditions as are determined by ZENITH, 
all such rights to the trademark PHONEVISION, (a) as ZENITH may lawfully 
grant and (b) as are necessary to provide TECO and its franchise holders 
with full commercial use and enjoyment of said trademark. 


ARTICLE VI 
MINIMUM ANNUAL PAYMENTS BY TECO TO ZENITH 

1. ZENITH hereby waives its right to annual payments from TECO 
under Paragraph 11 of said PRIOR AGREEMENT for the period to and in- 
cluding the first calendar year following the year in which the first SUB- 
SCRIPTION PROGRAM is broadcast within the LICENSED TERRITORY. 

2. Notwithstanding the provisions of Paragraph 11 of the PRIOR 
AGREEMENT, for the second calendar year following the year in which the 
first SUBSCRIPTION PROGRAM is broadcast within the LICENSED TERRI- 
TORY, and for each subsequent year during the term of this Agreement, the 
minimum amount to be paid by TECO to ZENITH under said Paragraph 11 
shall be whichever of the following amounts is the larger: 
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a percentage of TECO’s annual gross revenues 
from any source calculated in accordance with 
the following schedule: 


2 1/2% of all gross revenues up to and including 
$2 000 000; 
5% of all gross revenues between $2,000 p00 and 
$5,000 000; 
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7 1/2% of all gross revenues between $5,000 ,000 
and $10 ,000 ,000; 
10% of all gross revenues in excess of $10,000,000; 
or 


the amount as determined under Paragraph 11 of 


the PRIOR AGREEMENT, provided, however, that 
the phrase “net annual profits before provision 
for or payment of Federal or state income, excess 
profits, or other taxes on income" as used in the 
first sentence of said Paragraph 11, means the 
amount of such profits determined before deduct-\ 
ing the one-third (1/3) thereof that is payable to 
ZENITH. 

3. The statement accompanying TECO’s payments under said Para- 
graph 11 of the PRIOR AGREEMENT, in addition to showing TECO’s profits 
shall also set forth its gross revenues, analyzed in such manner as may be 
agreed upon from time to time by the parties hereto. Such gross revenues 
shall be subject to verification by ZENITH in the same manner as TECO's 
profits, as specified by said Paragraph 11 of the PRIOR AGREEMENT. 


ARTECLE VI 


TERM AND TERMINATION 
1. If either party shall fail, refuse or neglect fully and faithfully to 
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keep, observe or perform any covenant mentioned herein or in the PRIOR 
AGREEMENT to be kept, observed or performed, then either party may 
notify the other in writing of such default, stating in such written notice the 
covenant or covenants of this Agreement which such party shall have failed, 
refused or neglected to keep, observe or perform, 
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and if such party shall, for a period of six (6) months after the service of 
such written notice, continue to fail, refuse or neglect to keep, observe or 
perform any such covenant or covenants, then the other party may cancel 
and terminate this Agreement by serving a written notice of such cancella- 
tion and termination thereof; but such act shall not prejudice the right of 
either party to recover from the other any sum due at the time of such can- 
cellation and shall not prejudice any cause of action or claim accrued or to 
accrue, on account of any such breach or default. 

2. Unless sooner terminated in accordance with the provisions of this 
Agreement or paragraph 17 of the PRIOR AGREEMENT, or as provided by 
law, the term of this Agreement and the PRIOR AGREEMENT shall be for a 
period of ninety-nine (99) years commencing on the execution of this Agreement. 

3. In the event that ZENITH exercises the option set forth in Paragraph 
16 of said PRIOR AGREEMENT to withdraw TECO’s rights thereunder in 
any metropolitan area or district, ZENITH may at its election also withdraw 
TECO’s rights under the present Agreement, insofar as it extends to or 
covers such area or district. In the event of the withdrawal of any area or 
district as herein provided, this Agreement shall nevertheless continue in 
full force and effect in all areas and districts in which TECO shall retain 
rights under the aforesaid PRIOR AGREEMENT. 


ARTICLE Vill 
GENERAL PROVISIONS 
1. The provisions of Paragraph 18 of the PRIOR AGREEMENT are 
hereby rescinded. In lieu thereof, it is agreed that all rights of TECO under 
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this Agreement and the PRIOR AGREEMENT are personal and non-assign- 
able, except with ZENITH's prior written consent. Subject to this limitation 
on assignment, this Agreement shall inure to the benefit of and be binding 
upon the successors, controlled and/or controlling companies, and/or as- 
signs of both parties. 
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2. This Agreement and the PRIOR AGREEMENT shall be interpreted, 
construed and governed by the law of the State of Ilinois. If any provision 
of either such agreement is at any time declared by a court of competent 
jurisdiction to be illegal under the national or local law, as it now or may 
hereafter exist, of any jurisdiction in which it is to be performed in whole 
or in part, neither party shall be obligated to perform in violation of such 
national or local law, but the remainder of the agreement and the perform- 
ance of such provision in any other jurisdiction where it is not invalid shall 
not be affected thereby. : 

3. All provisions of paragraph 12, 13, 14 and 15 of the: PRIOR AGREE- 
MENT, are hereby rescinded and shall have no further force and effect. All 
provisions of the PRIOR AGREEMENT not specifically modified or rescinded 
by this Agreement shall remain in full force and effect; provided, however, 
(a) that the provisions of this Agreement shall be controlling whenever any 
such provision conflicts in any manner with the PRIOR AGREEMENT, and 
(b) that neither agreement shall survive the termination of the other. 

4. This SUPPLEMENTAL AGREEMENT shall not become effective 
unless and until it is ratified by the shareholders of TECO. 

IN TESTIMONY WHEREOF, the parties hereto have caused this Agree- 
ment to be executed by their duly authorized officers and their corporate 
seals to be hereunto affixed, this SIst day of March, 1960. 

ATTEST: ZENITH RADIO CORPORATION 


/s/ Karl E. Hassel By /s/ Joseph S. Wright 
Secretary [SEAL] President 


ATTEST: TECO, INC. 


/s/ B. A. Massee By /s/S.1. Marks 
Secretary [SEAL] President 
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APPENDIX C 
AGREEMENT 

THIS AGREEMENT made this 13th day of June, 1960, by and between 
TECO, INC., an Illinois corporation, with its principal place of business at 
231 South La Salle Street, Chicago, Dlinois (hereinafter called "TECO") 
and RKO GENERAL, INC., a Delaware corporation, with a principal place 
of business at 1440 Broadway, New York City (hereinafter called the “FRAN- 
CHISE HOLDER"); 

WITNESSETH: 

WHEREAS, TECO has certain commercial rights throughout the United 
States on various forms and embodiments of Zenith Radio Corporation's sys- 
tems of subscription television (hereinafter termed PHONEVISION SERVICE), 
including certain rights in the trademark PHONEVISION used in connection 
with these systems; and 

WHEREAS, the purpose of PHONEVISION SERVICE is to make pos- 
sible the profitable production and broadcasting of select television programs 
independent of advertising or other revenue sources through the collection of 
fees from the viewers thereof; and 

WHEREAS, FRANCHISE HOLDER has already contracted with Zenith 
Radio Corporation to obtain DECODERS (hereinafter defined) and certain 
other equipment, material, and services for operating PHONEVISION SERV- 
ICE; and : 

WHEREAS, TECO is in a position to provide FRANCHISE HOLDER 
with other apparatus, technical know-how and services necessary for operat- 
ing PHONEVISION SERVICE, including the coding of program signals of tele- 
vision broadcast stations, the distribution of schedules of such coded pro- 
grams and decoding information to persons within the territory hereinafter 
described, and the collection of fees from such persons for viewing such 
programs; and 
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WHEREAS, the FRANCHISE HOLDER desires to engage in providing 
PHONEVISION SERVICE to STATIONS and SUBSCRIBERS, as both are here- 
inafter defined; to use in connection therewith the trademark PHONEVISION; 
and to have TECO make available the necessary apparatus and its assist- 
ance and cooperation in the development and maintenance of such business; and 

WHEREAS, the Federal Communications Commission (hereinafter 
termed the COMMISSION) has indicated that it may authorize limited trial 
operations of PHONEVISION SERVICE but only after the COMMISSION has 
been informed of the principal arrangements for conducting such operations; 
and 

WHEREAS , PHONEVISION SERVICE constitutes a new business never 
before operated on a commercial scale, which requires that the arrangements 
to be entered into be sufficiently flexible to permit timely supplementation or 
alteration found to be necessary in the light of operating experience or to 
conform with COMMISSION requirements; 

NOW, THEREFORE, in consideration of the premises and of the mutual 
premises, undertakings, covenants and conditions hereinafter contained, it 
is agreed between the parties as follows: 

ARTICLE I 
DEFINITION 

The following terms as used in this Agreement shall have the follow- 
ing meanings: 

A. DECODER means any subscription television receiving apparatus, 
including any device which is or may be incorporated in, attached to, or used 
in connection with otherwise conventional television receiving equipment for 
the purpose of decoding and translating video and/or audio components of 
coded television program signals into a reproduction of the program content 
prior to its coding. 
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B. SUBSCRIBER means any PERSON licensed by FRANCHISE HOLDER 
to view SUBSCRIPTION PROGRAMS broadcast by any STATION. 
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C. SUBSCRIPTION PROGRAM means any program, or group or series 
of programs furnished as a package, for television broadcast, for which a 
fee is to be charged to SUBSCRIBERS, including without limitation, newly- 
released feature-length motion pictures, Broadway plays, ballet, grand opera, 
championship and other outstanding sporting events and similar programs 
of box-office quality. 

D. STATION means any television station properly licensed or au- 
thorized by the COMMISSION to broadcast SUBSCRIPTION PROGRAMS that 
renders a Grade A television signal (as defined by the COMMISSION) to 
Hartford, Connecticut, whether or not such television station is owned or 
controlled by FRANCHISE HOLDER. 

E. PERSON includes 2 corporation or other entity. 

ARTICLE I 
FRANCHISE GRANT BY TECO TO FRANCHISE HOLDER 

A. TECO hereby grants to FRANCHISE HOLDER, subject to the terms 
and conditions contained in this Agreement, and FRANCHISE HOLDER here- 
by accepts an exclusive franchise to engage in the business of furnishing 
PHONEVISION SERVICE to STATIONS and to SUBSCRIBERS viewing SUB- 
SCRIPTION PROGRAMS broadcast by said STATIONS provided, however, 
that neither this nor any other provision of this Agreement shall be construed 
as restricting the right of any PERSON to view programs, for which a fee is 
charged to the viewer thereof, when broadcast by any television station not 
served by FRANCHISE HOLDER. 

B. To aid and assist FRANCHISE HOLDER in establishing the fran- 
chised PHONEVISION SERVICE, TECO shall make available to FRANCHISE 
HOLDER, as specified in subsequent Articles of this 
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Agreement , certain apparatus to be installed in, or in connection with, the 
operating center of FRANCHISE HOLDER, materials, technical and mer- 
chandising aid and assistance necessary to the commercial operation of the 


following PHONEVISION SERVICE facilities and all related commercial 
services: 
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(1) A wire loop or other link from any STATION's studio 
or other origination point to the FRANCHISE HOLDER's 
operating center and thence to the STATION's trans- 
mitter, together with necessary switching facilities and 
other terminal equipment at each end of such link. By 
switching controls actuated on cue, the normal audio and 
composite video signals, in monochrome or color and at 
standards levels, may be rerouted through the FRAN- 
CHISE HOLDER's operating center for coding and then 
radiated in scrambled form over the STATION’s trans- 
mitter, at VHF or UHF as the case may be, instead of 
routing the signal directly to the transmitter from the 
STATION's studio or other origination point. 
Coder apparatus at the FRANCHISE HOLDER's operat- 
ing center for coding the video and audio components of 
the normal program signal and combining therewith the 
Air-Code signal. This combined signal will actuate any 
SUBSC RIBER's DECODER, if properly adjusted, to re- 
store coded signals on his television set to their original 
uncoded form. 
Apparatus or facilities at the FRANCHISE HOLDER's 
operating center and elsewhere 
(a) for distributing to SUBSCRIBER by mail, telephone, 
or other means, the program details of each SUB- 
SCRIPTION PROGRAM, 


[664] 3 
including the date, time, title, type charge to SUB- 
SC RIBERS, and other pertinent information; _ 
For distribution to SUBSCRIBERS by mail, tele- 
phone or otherwise decoding information which 
will enable each of them to adjust his individual 


DECODER, to decode each SUBSCRIPTION 
PROGRAM; 
for recording use of DECODERS by SUB- 
SCRIBERS in viewing each such SUBSCRIP- 
TION PROGRAM; 
for collecting from each SUBSCRIBER the fees 
to be charged by and paid to FRANCHISE HOLDER 
for viewing each SUBSCRIPTION PROGRAM; and 
for maintenance and repair of the above apparatus 
or facilities. 
ARTICLE It 
CODER APPARATUS TO BE FURNISHED BY TECO 
A. Within six (6) months after the COMMISSION grants the application 
of a STATION for authority to use PHONEVISION SERVICE ,, FRANCHISE 
HOLDER shall order the following coder apparatus: 
Two (2) units of video coding apparatus for scrambling the 
video portion of a SUBSCRIPTION PROGRAM (one unit for 
standby purposes) 


Two (2) units of code generating apparatus for use in de- 
veloping code signal components (one unit for standby purposes) 
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Two (2) units of actuating apparatus which responds to the 
generated code signal components for controlling the opera- 
tion of the video coding apparatus (one unit for standby purposes) 
Two (2) units of audio coding apparatus for scrambling the 
sound portion of 2 SUBSCRIPTION PROGRAM (one unit for 
standby purposes) 
Two (2) units of apparatus for controlling the operation of the 


audio coding apparatus (one unit for standby purposes) 
One (1) unit of video monitoring decoding apparatus 
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One (1) unit audio monitor decoding apparatus 


All isolated sections, chassis or sub-assemblies such 

a8 power supplies, stabilizing amplifiers, synchronizing 

generators, oscillators, test equipment, etc. that are | 

necessary to complete the PHONEVISION SERVICE 

facilities described in Paragraph B (2) of Article IL. 
As soon as practicable after the receipt of such order, TECO shall furnish 
the above-listed apparatus to FRANCHISE HOLDER 2t no cost to it for such 

apparatus. Upon the delivery thereof at the place designated by FRANCHISE 

HOLDER, it shall install such apparatus in its operating center in accord- 
ance with TECO's directions, technical aid and advice. FRANCHISE HOLDER 
shall pay all transportation, handling and installation charges in connection 
therewith. 

B. Within a reasonable time after FRANCHISE HOLDER’ & request, 
TECO shall furnish whatever additional apparatus of the types described in 


paragraph A above is necessary for FRANCHISE HOLDER to serve addi- 
tional STATIONS, 
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C. TECO shall keep FRANCHISE HOLDER informed of technical de- 
velopments and improvements in the apparatus of the type furnished under 
paragraph A of this Article. Additional or substitutional items of apparatus 
so developed shall be furnished by TECO, as soon as practicable after any 
such item is requested by FRANCHISE HOLDER, under the same terms and 
conditions as are applicable to the apparatus originally to be furnished under 
paragraph A of this Article. Whenever such additional or substitutional 
items of apparatus are not requested by FRANCHISE HOLDER, TECO may, 
at its option, require the installation thereof by FRANCHISE HOLDER in its 
operating center, as and when such items become available; provided, how- 
ever, that TECO shall pay all costs connected therewith; and provided fur- 
ther that any such items shall be operationally compatible with items pre- 


viously furnished hereunder and shall perform with sobstastzally the same 
or better effect. 
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D. TECO hereby warrants and represents that the apparatus at any 
time furnished to FRANCHISE HOLDER under this Article shall be in good 
working order and condition on delivery to FRANCHISE HOLDER, and that 
such apparatus when installed, maintained and used by FRANCHISE HOLDER 
in accordance with instructions of TECO, 

(1) Will properly and adequately code and broadcast signals 

of STATIONS and perform any other functions designated 
by TECO; and 

{2} Will not damage or impair in any manner the broadcast- 

ing or other equipment of STATIONS. 

E. Title to all of the apparatus at any time furnished to FRANCHISE 
HOLDER under this Article shall be and at any times remain in TECO. 

Such apparatus shall be used only in connection withthe operation to be con- 
ducted under this Agreement and shall not be transferred or encumbered 

or removed from the FRANCHISE HOLDER's operating center except with 
the express written approval of TECO first obtained. 
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FRANCHISE HOLDER shall indemnify TECO against any loss or damage 
resulting from FRANCHISE HOLDER's improper use of such apparatus 
whenever such loss or damage is not covered by the insurance policies ob- 
tained pursuant to paragraph E of Article VII of this Agreement. 

F. TECO shall furnish all parts and accessories necessary for re- 
pair and maintenance, or for unit replacements in lieu of repair, of the ap- 
paratus furnished under this Article at the price and in accordance with the 
terms specified in Paragraph C of Article IV hereof, provided, that FRAN- 
CHISE HOLDER's total cost for such parts, accessories or unit replace- 
ments and for maintenance and repairs required of it under Paragraph C 
of Article VII hereof shall not exceed $5,000.00 per year. TECO shall re- 
imburse FRANCHISE HOLDER for all amounts expended by it for such 
purposes in excess of that amount. 

G. TECO shall defend at its own expense any and all actions and suits 
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which may at any time (without limitation to the term of this Agreement) 
be brought against FRANCHISE HOLDER for infringement of patents by its 
use of apparatus furnished under this Article III in the manner prescribed 
by TECO and for the purposes contemplated by this Agreement, and TECO 
shall pay and satisfy all judgments and decrees for profits, damages and 
costs which may be finally awarded against FRANCHISE HOLDER by the 
court of last resort in any such action or suit, on account of any such in- 
fringement; provided, however, that TECO shall be given prompt notice of 
all actions, suits, or claims of infringement; and provided further that 
FRANCHISE HOLDER shall at TECO's request give it full information and 
all reasonable assistance and cooperation in such matters. 
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ARTICLE IV 


APPARATUS AND MATERIALS AVAILABLE FOR 
PURCHASE FROM TECO BY FRANCHISE HOLDER 


A. As soon as FRANCHISE HOLDER has ordered the coder apparatus 
described in paragraph A of Article IMI, TECO shall furnish to FRANCHISE 
HOLDER a detailed cost list of the items to be purchased by FRANCHISE 
HOLDER in order to complete the PHONEVISION SERVICE facilities de- 
scribed in paragraph B(1) and B(3) of Article I. FRANCHISE HOLDER 
shall designate the items on said list that it desires to have purchased by 
TECO, and TECO shall thereupon arrange to purchase and deliver said items 

_ 48 quickly thereafter as practicable to the place designated by FRANCHISE 
HOLDER. Upon the delivery thereof, FRANCHISE HOLDER shall, with the 
technical aid and advice of TECO, install such items in FRANCHISE HOLD- 
ER's operating center and pay to TECO its total cost for same, including 
all transportation, handling and installation charges in connection therewith. 

B. TECO shall, at all times during the term of this Agreement, furn- 
ish to FRANCHISE HOLDER, upon the request of FRANCHISE HOLDER and 
without profit to TECO, all other apparatus and materials (except those 
specified in Article III and DECODERS to be supplied as provided in 
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paragraph G of Article VII of this Agreement) which are useful in connec- 
tion with PHONEVISION SERVICE and which TECO has developed or may 
develop or may have others develop for such use. 

C. TECO shall furnish to FRANCHISE HOLDER all parts and acces- 
sories necessary for maintenance and repair, or for replacement in lieu of 
repair, of the apparatus furnished under this Article. The price thereof 
shall be TECO's total cost for same and all sales shall be f.o.b. TECO's 
Chicago office, supplier, or factory, with FRANCHISE HOLDER paying all 
transportation and handling charges. FRANCHISE 
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HOLDER shall pay for all the same on or before the 10th day of the month 
following the billing therefor by TECO. 

D. Nothing herein shall be construed as hindering or preventing 
FRANCHISE HOLDER from purchasing the items described in this Article 
from any person other than TECO. 

ARTICLE V 
TRADEMARKS AND SERVICE MARKS 

A. TECO shall grant, or arrange for Zenith Radio Corporation to 
grant to FRANCHISE HOLDER, non-exclusive rights to full commercial 
use and enjoyment of the trademark and/or service mark PHONEVISION 
in connection with all aspects of PHONEVISION SERVICE to be provided 
under this Agreement by or on behalf of FRANCHISE HOLDER, without 
additional charge to FRANCHISE HOLDER or to any other PERSON, but on 
such other lawful terms and conditions as are required, in the discretion 
of the licensor, for the protection and preservation of TECO's proprietary 
or derivative rights in said trademark and/or service mark. In order to 
effectuate such grant, 2 License Agreement shall be tendered by TECO and 
executed by FRANCHISE HOLDER within ninety (90) days after the COM- 
MISSION grants the application of a STATION for authority to use PHONE- 
VISION SERVICE. 

B. FRANCHISE HOLDER shall, at TECO’s request and expense, 
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cooperate with and assist TECO in connection with obtaining and preserving, 
in TECO's name, or in the name of TECO's designee, trademark and service 
mark registrations of the trademark and service mark PHONEVISION, or 
other marks adopted or used by TECO in cannection with PHONEVISION 
SERVICE. 

[670} 

C. Until a License Agreement is tendered pursuant to paragraph A 
of this Article, TECO hereby consents to FRANCHISE HOLDER's use of the 
word "PHONEVISION": (1) in all advertising and publicity relating to future 
PHONEVISION SERVICE under this Agreement, and (2) as an identifying 
portion of the business name of the STATIONS, divisions or other organi- 
zations established to conduct future PHONEVISION SERVICE under this 
Agreement, but only if and for so long as. such STATIONS, divisions or other 
organizations are engaged in the establishment or operation of PHONEVISION 
SERVICE hereunder. 2 


ARTICLE VI. 
SERVICES TO BE PROVIDED’ BY TECO 


A. TECO agrees to cooperate fully with FRANCHISE HOLDER at all 
times during the term of this Agreement in order to aid and assist FRAN- 
CHISE HOLDER in establishing and operating PHONEVISION SERVICE to 
STATIONS and to SUBSCRIBERS on a basis that will be mutually profitable 
to both parties. 

B. In accordance with TECO's ratification of the Agreement dated 
January 22, 1960, between Zenith Radio Corporation and RKO General, Inc. 
for the development of PHONEVISION SERVICE, TECO agrees to grant to 
RKO General, Inc. the additional franchises as specified in that agreement 
and on the same terms and conditions, including modifications, as are speci- 
fied in this Agreement, except that payments to TECO shall all be at the 
rate set forth in paragraph A(2) of Article VIII of this Agreement subject, 
however, to the provisions of the last sentence of Paragraph A of said 
Article VIII. During the term of said agreement dated January 22, 1960, 
TECO shall also cooperate fully with ZENITH: (1) to aid and assist FRAN- 
CHISE HOLDER in the development of PHONEVISION SERVICE under this 
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Agreement, and (2) to promote and establish PHONEVSSION SERVICE in 
other markets which are franchised by TECO to RKO. 


[e7i] 
After the expiration of said agreement between ZENITH and RKO General, 
Inc.; TECO shall contime to exert its best efforts to promote and estab- 
lish nationwide PHONEVISION SERVICE, in the expectation that its national 
advertising and promotional activites that result in public acceptance of 
PHONEVISION SERVICE outside the area served hereunder by STATIONS 
will redound to the benefit of operations under this Agreement. 

C. TECO shall from time to time advise FRANCHISE HOLDER with 


respect to engineering layout, design and operations of PHONEVISION 
SERVICE including all new techniques and methods that may be developed. 
i shall also arrange to instruct all personnel employed by FRANCHISE 
HOLDER as to the use and operation of materials and apparatus at any time 


needed by FRANCHISE HOLDER in operating such PHONEVISION SERVICE 
and shall regularly inspect FRANCHISE HOLDER's facilities for the purpose 
of insuring that such materials and apparatus are maintained at reasonable 
operating efficiency. 

D. TECO shall arrange to coordinate the use of TECO's coding pro- 
cesses by television stations not served by FRANCHISE HOLDER in such 
manner that FRANCHISE HOLDER can determine which of two or more 
television stations broadcasting the same or different SUBSCRIPTION PRO- 
GRAMS was viewed by any particular SUBSCRIBER. 

E. Upon the request of FRANCHISE HOLDER, TECO shall furnish 
advertising and public relations materials and advice for use by FRAN- 
CHISE HOLDER. 

F. TECO shall at all times cooperate with and use its best efforts 
to aid and assist FRANCHISE HOLDER and STATIONS in acquiring SUB- 
SCRIPTION PROGRAMS for broadcast in the area served hereunder by 
STATIONS. 
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ARTICLE VII 

SERVICES TO BE PERFORMED BY FRANCHISE : HOLDER 

A. It having been mutually recognized and agreed that the development 
and maintenance of PHONEVISION SERVICE to STATIONS and to SUBSCRIB- 
ERS is of the very essence of this Agreement, FRANCHISE HOLDER agrees 
(1) to exert reasonable efforts and diligence to obtain SUBSCRIBERS and 
operate such service on a profitable basis, (2) to conduct operations ina 
prudent and businesslike manner, and (3) without limiting the generality of 
the foregoing, not to use any equipment of any kind which will impair its 
reputation or good will or the reputation or good will of TECO. 

B. FRANCHSE HOLDER shall employ or contract for the services of 
all engineers, salesmen and other persons necessary or required to estab- 
lish and operate PHONEVISION SERVICE. FRANCHISE HOLDER shall also 
at its expense acquire all necessary premises and facilities (other than ap- 
paratus provided under Article III of this Agreement) and take such care and 
render such maintenance and repairs thereto, as are reasonably necessary 
to avoid interruption of service to the public through failure of operating 
facilities, by breakdown or otherwise. 

C. FRANCHISE HOLDER shall, at its expense, take such care and 
render such maintenance and repairs to the apparatus furnished under Article 
Ill of this Agreement as are reasonably necessary (1) to insure that the sig- 
nals received for coding, which otherwise conform with COMMISSION re- 
quirements, are coded with the requisite degree of signal quality and fidelity , 
both aural and visual, in monochrome or color for broadcast on VHF or UHF 
channels, to conform with the requirements of the COMMISSION; and (2) to 
prevent unauthorized use of the coding and decoding processes involved in 
the use of such apparatus, provided, however, that FRANCHBE HOLDER's 
obligations under this paragraph are 
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subject to TECO's obligations under Article III of this hgcecseck and to the 
Warranty provided by TECO under paragraph C of Article X of this Agreement. 
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D. FRANCHISE HOLDER shall permit TECO's accredited represent- 
atives access to its premises at all reasonable times in order to examine 
and inspect any and all equipment and methods used or to be used by FRAN- 
CHISE HOLDER in rendering PHONEVISION SERVICE. 

E. At all times during the term of this Agreement, FRANCHISE HOLD- 
ER shall, at its expense, maintain in force insurance on the apparatus furn- 
ished under Article II of this Agreement, equivalent to that now in force 
under policy No. SP-1130 issued by Citizens Casualty Company of New York. 
FRANCHISE HOLDER and TECO shall be named as co-insureds under such 
policy and under renewals or replacements thereof as their respective in- 
terests shall appear. At the end of each calendar year during the term here- 
of, FRANCHISE HOLDER shall furnish TECO with written proof of the kinds 
and amounts of insurance then in force, including, if so requested, certified 
copies of all insurance policies, riders and binders then in force and shall 
from time to time promptly notify TECO in writing in the event of any changes 
therein. 

F. FRANCHISE HOLDER shall make all necessary arrangements with 
one or more STATIONS for broadcasting SUBSCRIPTION PROGRAMS and 
for obtaining COMMISSION authorization thereof. Upon the request of any 
STATION other than the STATION initially so authorized, FRANCHISE HOLD- 
ER shall also provide PHONEVISION SERVICE to such STATION except that 
the same or different SUBSCRIPTION PROGRAMS shall not be permitted to 
be broadcast by more than one STATION at any one time unless and until au- 
thorized by the COMMISSION. A copy of the initial agreement between FRAN- 
CHISE HOLDER and any and all STATIONS, and of any renewal or modifica- 
tion thereof, shall be furnished to TECO promptly after its execution. 
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G. After the COMMISSION grants the application of a STATION for 
authority to use PHONEVISION SERVICE , FRANCHISE HOLDER shall (a) 
acquire and install DECODERS in the premises of SUBSCRIBERS as quickly 
as is practicable, compatible with delivery of DECODERS; (b) commence 
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broadcasting SUBSCRIPTION PROGRAMS not later than when Two Thousand 
(2,000) DECODERS have been installed; and (c) thereafter use its best efforts 
to promote and expand PHONEVISION SERVICE as rapidly as conditions will 
reasonably permit. Such DECODERS may be purchased or leased from Zen- 
ith Radio Corporation, or from any other source whose DECODER is tech- 
nically suitable for PHONEVISION SERVICE in accordance with the technical 
requirements of COMMISSION authorization of such service, and at whatever 
price may be agreed upon by FRANCHISE HOLDER and the seller thereof. 

H. FRANCHISE HOLDER shall make an agreement with each SUB- 
SCRIBER for furnishing PHONEVISION SERVICE and shall include in each 
such agreement provisions to the effect (1) that all payments by SUBSC RIB- 
ERS for PHONEVISION SERVICE shall be paid to FRANCHISE HOLDER, and 
(2) that accredited representatives of TECO shall have the right at all rea- 
sonable times to inspect DECODERS in the SUBSCRIBER's premises, but 
only in company with FRANCHISE HOLDER's representative if FRANCHISE 
HOLDER so requests. A copy of the form of such agreement, in use from 
time to time for different classes, if any, of SUBSCRIBERS, shall be furnished 
to TECO promptly after its initial use by FRANCHISE HOLDER. 

I, FRANCHISE HOLDER will see to it that the DECODERS are installed 
and maintained so that they will function efficiently, subject, however, to their 
capacity and capabilities as furnished to FRANCHISE HOLDER by the sup- 
plier thereof and to the adequacy and utility of the instructions and informa- 
tion furnished by such supplier with respect to such installation and main- 
tenance thereof. | 
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J. FRANCHISE HOLDER agrees to issue and enforce reasonable regu- 
lations and precautions upon its officers, directors, agents and employees 
during their tenure in order to preserve the confidential nature of technical 
information furnished under this Agreement until the same shall become 
public knowledge. : 

K. FRANCHISE HOLDER shall pay all taxes of whatsoever nature 
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which may from time to time be levied upon FRANCHISE HOLDER and which 
shall be finally determined, under the relevant tax statutes and regulations 

to be payable by FRANCHISE HOLDER. FRANCHISE HOLDER shall promptly 
reimburse TECO for all personal property and like taxes, whether now in 
effect or hereafter enacted, imposed upon and paid by TECO by virtue of the 
ownership by TECO of any apparatus and materials used by FRANCHISE 
HOLDER pursuant to this Agreement. 

L. FRANCHSE HOLDER shall not permit the broadcast of any com- 
mercial advertising at any time between the commencement and conclusion 
of any SUBSCRIPTION PROGRAM. 

ARTICLE VII 
PAYMENTS BY FRANCHISE HOLDER TO TECO 

A. No payment or compensation (except for apparatus and materials 
purchased under Article IV of this Agreement) shall be paid by FRANCHISE 
HOLDER to TECO under this Agreement until one (1) year after the first 
SUBSCRIPTION PROGRAM is broadcast hereunder. Thereafter, FRAN- 
CHISE HOLDER shall pay to TECO, as its sole compensation hereunder, 
the following monthly fees: 

(1) 21/2% of all revenues received by FRANCHISE HOLDER 

from PHONEVISION SERVICE under this Agreement dur- 
ing each calendar month of the one-year period beginning 
on the first anniversary of the date on which the first SUB- 
SCRIPTION PROGRAM is broadcast hereunder; and 
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5% of all revenues received by FRANCHISE HOLDER 

from PHONEVISION SERVICE under this Agreement 

during each calendar month of the remaining portion 

of the term of this Agreement. 
This monthly fee shall be remitted to TECO on or before the 15th day of the 
month following the month during which such revenues are collected; pro- 
vided, however, that if TECO shall at any time enter into a Phonevision 
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Franchise Agreement with any other franchise holder which provides for 2 
compensation basis for TECO which is more favorable to the franchise hold- 
er than that provided in this Agreement, then TECO shall forthwith give 
FRANCHISE HOLDER hereunder notice of such compensation basis and FRAN- 
CHISE HOLDER hereunder shall thereupon have the right to substitute such 
other compensation basis, as of the effective date of such other Phonevision 
Franchise Agreement, for that set forth in this Paragraph A. 

B. The term “all revenues received by FRANCHISE HOLDER from 
PHONEVISION SERVICE," as used in paragraph A of this Article, includes 
rentals for DECODERS and all other amounts actually collected from SUB- 
SCRIBERS or any other source, except for the following items: 

(a) the portion of such charges that are separately and ex- 

pressly billed to and paid by SUBSCRIBERS for the 
original installation of DECODERS but only to the ex- 
tent that such installation charges do not exceed actual 
installation costs; , 


taxes collected from SUBSCRIBERS solely and spe- 
cifically for payment to governmental agencies; and 


[677] : 
refunds paid or credited to SUBSCRIBERS of amounts 
previously paid by SUBSCRIBERS for SUBSCRIPTION 
PROGRAMS that were paid for, but allegedly not re- 
ceived, because of equipment failure or other reason. 

C. All remittances to TECO shall be accompanied by a detailed state- 
ment, in support thereof, in accordance with generally accepted accounting 
principles, showing taxes, refunds, credits and returns, total number of 
SUBSCRIBERS and uncollected SUBSCRIBER accounts, analyzed in such man- 
ner as may be agreed upon from time to time by the parties hereto. FRAN- 
CHISE HOLDER agrees to keep at its office full and accurate records and 
books of account and to permit TECO or its duly authorized agents to exam- 
ine all such books, records and other data of FRANCHISE HOLDER relative 
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to the performance of this Agreement. FRANCHISE HOLDER agrees to 
permit TECO or its representatives to enter upon and examine all premises 
where it is conducting business hereunder in order to make any examination 
necessary or proper to ascertain whether the terms and conditions of this 
Agreement are being performed. 
ARTICLE IX 
TERM OF THIS AGREEMENT 

This Agreement shall become effective on its execution and shall con- 
tinue in force for twenty-five (25) years following the commencement of 
broadcasting SUBSCRIPTION PROGRAMS hereunder, unless sooner termi- 
nated in accordance with the terms hereof, provided, however, that this 
Agreement may be extended from time to time for such periods as may be 
agreeable to the parties and permissible under the rules and regulations 
of the COMMISSION. 
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ARTICLE X 
COMMISSION REQUIREMENTS 

A. Neither of the parties hereto shall cause or permit any restric- 
tions in violation of COMMISSION requirements to be imposed upon any 
STATION in its selection or scheduling of SUBSCRIPTION PROGRAMS from 
whatever source or of whatever content is deemed by the STATION to best 
serve the public interest, or in its right to refuse to agree to broadcast any 
SUBSCRIPTION PROGRAM which STATION considers to be contrary to the 
public interest by reason of requiring an excessive fee from SUBSCRIBERS 
or for any other reason. 

B. Ali charges and other terms and conditions of service to SUBSC RIB- 
ERS shall be applied uniformly within reasonable classifications. 

C. TECO hereby represents and warrants that apparatus to be furn- 
ished under Article III of this Agreement, when installed and used in accord- 
ance with instructions of TECO, will not cause interference to any greater 
extent than is permissible under the rules and standards of the COMMISSION, 
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or cause perceptible degradation in the quality of video or audio signals 
normally received on any particular television receiver to any greater ex- 
tent than is permissible under the rules and standards of the COMMISSION. 

D. FRANCHISE HOLDER shall be responsible that DECODERS are 
installed, operated and maintained to the ends that: (1) they decode SUB- 
SCRIPTION PROGRAMS when selected by the SUBSCRIBER with the requisite 
degree of signal quality and fidelity, both aural and visual, in: monochrome 
or color (when a color DECODER is in use), and on VHF or UHF channels, 
and (2) they do not adversely affect the fidelity or quality of uncoded aural 
or visual signals normally or usually received by the receiving set of a 
SUBSCRIBER. This obligation shall be subject 
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to the capacity and capabilities of DECODERS, as furnished to FRANCHISE 
HOLDER by the supplier thereof, and to the adequacy and utility of the in- 


structions and information furnished by such supplier with respect to such 
installation and maintenance thereof. | 

E. The parties hereto will, from the date hereof, with reasonable 
diligence, compile such information concerning the operation of PHONE- 
VISION SERVICE as may be required for submission to the COMMISSION. 

F. Except as herein otherwise provided, this Agreement constitutes 
the entire agreement between the parties, and any and all prior understand- 
ings or agreements, whether oral or written, between the parties hereto, are 
automatically cancelled by the execution of this Agreement. Executed copies 
of this Agreement shall be filed with the COMMISSION. No waiver, modifi- 
cation, or amendment of this Agreement, or of any provision hereof, shall 
become effective until reduced to writing, and filed with the COMMISSION. 
In the performance of this Agreement the parties hereto will, however, enter 
into such supplemental agreements as prove to be reasonably: necessary, in 
the light of operating experience, to provide PHONEVISION SERVICE to 
SUBSCRIBERS efficiently and profitably and to conform to COMMISSION re- 
quirements as modified from time to time. 
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ARTICLE XI 
GENERAL PROVISIONS 
A. It is agreed that in case either party hereto shall be delayed or 
shall be unable or fail at any time to perform anything required of it to be 
performed hereunder due to any cause beyond its control, neither party 
shall be responsible or liable to the other party, for any loss, damage or 
delay which may be caused thereby. 
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B. It is expressly understood and agreed that TECO and FRANCHISE 
HOLDER intend by this Agreement to establish the relationship of independent 
contractors and that it is not the intention of either party to undertake a joint 
venture or to be in any sense an agent or affiliate of the other party. It is 
further understood and agreed that neither party has any authority to create 
or assume in the name or on behalf of the other party any obligation, express 


or implied, nor to act or purport to act, as the agent or legally empowered 
representative of the other party for any purpose whatsoever. 

C. FRANCHISE HOLDER shall have the right to assign this Agree- 
ment (1) to any parent company or to any wholly-owned subsidiary company , 
(2) to any corporation of which FRANCHISE HOLDER shall thereafter con- 
tinue to own not less than 51% of the voting stock, (3) to any corporation into 
or with which FRANCHISE HOLDER shall be merged, consulidated or liqui- 
dated, or (4) to Zenith Radio Corporation in accordance with the options pre- 
viously granted by FRANCHISE HOLDER. It is specifically understood that 
any assignment of this Agreement, whether by act of any of the parties or by 
operation of law, shall be subject to the assignor's obligations and to the 
other party's rights under this Agreement and no assignment of this Agree- 
ment shall release, discharge or alter in any manner the assignor’s obliga- 
tions hereunder. 

D. Any notice required or permitted to be given under this Agreement 
shall be in writing and shall be deemed duly given when sent by registered 
mail to the party for whom it is intended at its address herein stated, or any 
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different address which either party hereto may from time to time designate 


for such purpose, and when any such notice is so mailed, it shall be deemed 
to have been given upon the mailing thereof. 

E. This Agreement shall be construed in accordance with the laws of 
the State of linois. 
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ARTICLE XII 
TERMINATION 
A. TECO shall have the right, at its election, and by notifying FRAN- 
CHISE HOLDER to such effect, to terminate this Agreement, effective im- 
mediately, if FRANCHISE HOLDER assigns or attempts to assign any of its 
rights hereunder to any PERSON, except as otherwise in this Agreement 
expressly provided, or files a petition in bankruptcy or makes any assign- 
ment for the benefit of creditors, or if any involuntary petition in bankruptcy 
is filed against FRANCHISE HOLDER, or if a receiver or trustee is appointed 
for the business or property of FRANCHISE HOLDER or any part thereof by 


ment for the benefit of creditors, or if any involuntary petition in bankruptcy 
is filed against FRANCHISE HOLDER, or if a receiver or trustee is appointed 
for the business or property of FRANCHISE HOLDER or any part thereof by 
reason of or in connection with any such proceedings, or if proceedings are 
commenced for the reorganization of FRANCHISE HOLDER, or if FRANCHISE 
HOLDER should by law or otherwise discontinue its operations for any rea- 
son whatsoever. 

B. Unless Zenith Radio Corporation accepts an assignment to it of 
TECO's rights and assumes TECO's obligations under this Agreement with- 
i. in ninety (90) days after the occurrence of any of the following events: 
£ (a) the filing by TECO of a voluntary petition in bankruptcy; 
| (b) the making by TECO of any assignment for the benefit of 

creditors; 


(c) the filing of an involuntary petition in bankruptcy against 
TECO; 


(d) the commencement of proceedings for the reorganization 
of TECO; 
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{e) the appointment of a receiver or trustee for the business 
or property of TECO or any part thereof in connection 
with or by reason of any of the proceedings mentioned in 
this paragraph; or 
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(f) the discontinuance of TECO's operations, by law or 
otherwise, for any reason whatsoever; 
then RKO shall have the right at its election, exercisable at the end of said 
ninety-day period, immediately to terminate this Agreement upon notice 
given to TECO. 

C. Ef either party at any time fails to comply with any provision of 
this Agreement on its part to be complied with, and continues to fail to do so 
for ninety (90) days after notice from the other party by registered mail of 
such failure to comply, then such other party may terminate this Agreement 
effective immediately upon giving further notice to such effect. No failure 
on the part of either party to notify the other party of any non-compliance 
hereunder and no failure on the part of either party to exercise its rights of 
termination because of any such non-compliance shall prejudice either party's 
right to termination or to any other remedy for any subsequent non-com- 
pliance; and any waiver by either party of any breach of or non-compliance 
with any term or condition of this Agreement, shall be limited to the partic- 
ular instance and shall not operate or be deemed to waive any future breaches 
or non-compliance with the said terms or conditions. 

D. This Agreement shall automatically terminate upon the termination 
of the agreement between Zenith Radio Corporation and RKO General, Inc., 
dated January 22, 1960, at any time before the third anniversary of the date 
on which the first SUBSCRIPTION PROGRAM is broadcast hereunder. 

E. Upon termination of this Agreement for any reason whatsoever, 
FRANCHISE HOLDER agrees promptly to deliver to TECO, f.0.b. Hartford, 
Connecticut, all apparatus furnished to FRANCHISE HOLDER under Article 
Iii of this Agreement, provided, however, that this paragraph shall have no 
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force or effect if this Agreement is assigned to Zenith Radio Corporation 
pursuant to the options previously granted by FRANCHISE HOLDER. 


[683] 
Upon failure to deliver such apparatus within a reasonable time, TECO shall 
have the right to enter upon the premises where the apparatus shall be lo- 
cated at the time and remove and repossess the same with or without legal 
process. 

F. On termination of this Agreement by either party, in accordance 
with its provisions, all rights of the other party hereunder shall become 
null and void, and this Agreement shall have no further force and effect, 
except that such termination shall not preclude either party from recover- 
ing damages at law with respect to breach, default , failure or non-compli- 
ance by the other party on account of which such termination was made, or 
from exercising such other rights as are granted by this Article. 

IN WITNESS WHEREOF, the parties hereto have caused this Agree- 
ment to be executed by their proper officers thereunto duly authorized and 
their respective corporate seals to be hereunto affixed as of the date first 
above written. 

ATTEST: TECO, INC. 

/s/ B. A. Massee By /s/8. 1. Marks 
Secretary President 

ATTEST: RKO GENERAL, INC. 


/s/ Patrick J. Winkler By /s/ John B. Poor 
Secretary Vice President | 
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EXHIBIT NO. 8 
PROGRAMMING PROPOSALS AND ARRANGEMENTS 

The subscription programs which the applicant proposes to broadcast 
will be limited to box-office attractions, i.e., those programs which are not 
regularly available to the public without the payment of a fee. In this cate- 
gory are current releases of motion picture film, ligitimate theater plays, 
operatic performances, educational programs and sports events for which 
fees are being charged as a condition to witnessing the performance. 

A principal portion of the programs will be current releases of feature 
length motion pictures, and at least one and possibly two such films will be 
exhibited on most days in prime listening hours. Multiple showings may be 
made of each motion picture subject, the exact number of showings of each 
subject, of course, depending upon the arrangements made with the dis- 
tributor or owner, the public demand for repeated showings and the balanc- 
ing of the public's interest in the particular subject against other programs 
that are available. 

Inasmuch as current motion picture releases for box-office exhibition 
have been considered by the applicant, and those in privity with it, to be a 
principal part of the program fare it would offer through subscription and 
inasmuch as the availability of such product has been an important considera- 
tion in determining the feasibility of the test, extended efforts for the last 
two years have been made to determine availability of feature motion picture 
films during the period of their distribution as box-office attractions. Major 
distributors and owners of such product were extensively consulted. We, 
in general, found great enthusiasm among producers and distributors for a 
test of Phonevision's feasibility. While, in no case, did a major distributor 
or producer state that current releases would not be made available, it was 
found impossible to obtain firm commitments. It was apparent to us that the 
wait-and-see attitude on the part of the major distributors and producers 
was motivated by some or all of the following considerations: 
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1. Our proposals have inherent irremovable uncertainties until the 
requisite governmental authorization is obtained. 

2. In view of the uncertainties, and until they have been cured, an 
agreement to furnish specific product on specific dates under specific con- 
ditions cannot be made sufficiently definite and precise to constitute a firm 
commitment. 

3. Arrangements between the distributors and producers and their 
respective independent contractors and joint venturers that may be pre- 
requisites to commitments to the applicant are not feasible to undertake 
until the present uncertainties have been removed. : 

4. There seemed to be a natural unwillingness to upset or confuse 
existing business relationships so long as a public decision or position with 
respect to the tests could be postponed. 

We are aware of strong opposition from some motion picture exhibit- 
ors to the test. We have no reason to believe, however, that the distribu- 
tors and owners of motion picture product would conspire or agree with 
such exhibitors to deny product to a competitive method of motion picture 
exhibition such as Phonevision, or, in any event, that the number of such 
distributors and producers who would do so would be sufficient to deny us 
the volume of product we need. 

In the course of our survey of motion picture availability, we found 
that some interests believed that, when and if subscription television be- 
came established on a national basis, motion picture product for subscrip- 
tion television would tend to be a new category that would differ from either 
advertising television or motion picture theater shows. This view seems 
to be based on the differing capacities of the media, principally economic 
capacity in the case of the comparison with advertising television and 
technical reproduction capacity in the case of the comparison with theaters. 
However this may eventuate, it was generally agreed that its development 
would have to await test market results. : 
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On the basis of its investigation into availability of motion picture box- 
office product and the fact that motion picture product has been made avail- 
able to every subscription experiment to date, the applicant has concluded 
that there is sufficient promise of a supply for the tests here proposed to 
jastify proceeding to the point where the present disadvantageous uncertain- 
ties have been eliminated and where firm commitments can reasonably be 
expected or demanded. 

With respect to legitimate theater productions , the parties hereto have 
had numerous conferences with interests who participate in that field. The 
uncertainties heretofore mentioned and the multiple interests involved have 
made it impossible to obtain firm commitments at this juncture. The en- 
thusiasm exhibited by most of those participat ing in this field has led us to 
conclude that, once we have removed the indefiniteness in our proposals, we 
will be able to broadcast legitimate plays in current exhibition over the 
Phonevision system proposed here. We anticipate that such broadcasts 
would occur in the prime evening hours and to the extent used, would tend 
to reduce the volume of motion picture programming in these periods. Ob- 
viously, it is impossible to predict the volume of this type of programming 
until we know what is available that would be suitable for broadcasting at 
the time we are in operation. We intend also to determine whether economic 
support for our proposed operations would support regular stock-company 
presentation of great plays over the medium. 

Applicant proposes Phonevision broadcasts of major sporting events 
that are unavailable to its audience except through payment of an admission 
fee. These events include professional and major intercollegiate sports 
that are not otherwise available on television. We have determined from 
our investigations that many of those interested in and controlling these 
events desire to determine the value of subscription television to their par- 
ticular operations.’ Here again, it is impossible to arrange for the schedul- 
ing of specific events until our operations can be definitely projected and 


the other portions of our program structure ascertained. 
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Conferences have been held with educational authorities, experienced 
in the field of television, to determine their willingness to test our system 
as an educational medium of value. We have received enthusiastic assur- 
ances of cooperation in this area and the plethora of educational institutions 
of all levels in and surrounding our area has led us to the conclusion that 
sufficient cooperation will be forthcoming to enable us to evaluate subscrip- 
tion television as an educational medium. 

We have had substantial interests in our project expressed by persons 
engaged in other types of entertainment and cultural endeavors, which we 
intend to pursue as soon as we are in a position to do so. i 

In the final analysis, we hope to test the value of this new medium to 
every type of exhibition that needs box-office support to survive econom- 
ically. We have specifically referred herein to the most obvious, but do not 
mean to exclude the wide variety of possibilities that are not mentioned and 
many which we perhaps cannot foresee. 
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[Received FCC, 10/24/60] 


APPLICANT'S EXHIBIT NO. 3 


PROBABLE SUBSCRIPTION PROGRAM SCHEDULE 


ENTERTAINMENT PROGRAMS (Box Office) 


7 days per week - 7 to 11 P.M. 28 hours 
Saturday afternoon - 2 to 5 P.M. 3 hours 
Sunday afternoon - 2 to 5 P.M. 3 hours 


To consist of: 


Motion Picture Feature Films - Tto11 P.M. 
Legitimate Theater - Tto 11 P.M. 
Opera - Tto 11 P.M. 
Ballet - Tto11 P.M. 
Philharmonic - Tto 11 P.M. 
Motion Picture Art Films - Sunday Afternoon 
Motion Picture Children Films - Saturday Afternoon 


SPORTS EVENTS (Box Office) 
Carriedat times events occur. 
College Football - Saturday Afternoon or 
Friday Night 


Boxing Events 
Baseball (?) - Weekday Afternoons or 


Evenings | 
EDUCATIONAL 


Six one-hour programs per week between 
the hours of 5 and 6 P.M. 


Estimated maximum total weekly hours of operation 
Estimated maximum total weekly unduplicated 


[720] | 
[Received FCC, 10/24/60] APPLICANT'S EXHIBIT NO. 4 
EFFECT OF PROBABLE SUBSCRIPTION © 


PROGRAM SCHEDULE UPON PRESENT 
PROGRAM OPERATIONS OF WHCT 


+ : 722 


SATURDAY SUNDAY §§ MONDAY TUESDAY WEDSESDAY ‘THURSDAY FRIDAY 


2 


PLAID IVY & Eww wy 
S8S8S8sssssysss 


9:00 
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[Received FCC, 10/24/60] APPLICANT'S EXHIBIT NO. 7 


MAXIMUM ESTIMATED ECONOMIC IMPACT 
OF HARTFORD PHONEVISION TRIALS UPON 
TELEVISION INDUSTRY IN HARTFORD AND IN US. 


Hartford TV Phonevision2/ 
Market - 2/ Experiment 
3-Year Projection— 3-Year Projection 
(000) (000) 
$23,147. $15,598. 
$ 6,058. $ 2,680. 
$ 6,714. ($ 1,058.) 


Assuming 50,000 Decoders and average revenue of $2.50 per week 
per decoder. 


Based on F.C.C. data (1959), excluding WHCT. 


[748] 
APPLICANT'S EXHIBIT NO. 8 


‘No contracts have been or will be entered into with other 
persons that would prevent applicant from rejecting any pro- 
gram, subscription or non-subscription, which it considers 
unsuitable. 

"No contracts have been or will be entered into with other 
persons which would prevent applicant from exercising its 
judgment in scheduling hours of transmission of subscription 
and non-subscription programs in such manner as it deems 
desirable in the discharge of its responsibility as a licensee 
of the television broadcast station. 
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"Applicant will retain the full freedom of discretion necessary 

to enable applicant to discharge its public service responsi- 

bilities and make a free choice among programs, whatever 

their source, which may become available for use and' which 

it may find it would be in the public interest to transmit over 

the station. 

"No subscription program will be broadcast unless applicants 

agree that the price charged to the subscriber is appropriate 

and is consistent with the applicant's responsibility as a 

licensee." 
Application: Exhibit No. 1 

Paragraphs 3-6 

Furthermore, in the Hartford franchise agreement granted to RKO 
by Teco, Inc., the following provision was set forth: | 

"Neither of the parties hereto shall cause or permit any restric- 

tions in violation of Commission requirements to be imposed 

upon any station in its selection or scheduling of subscription 


programs from whatever source or of whatever content is deemed 
by the station | 


[749] 
to best serve the public interest, or in its right to refuse to 
agree to broadcast any subscription program which station 
considers to be contrary to the public interest by reason of requiring 
an excessive fee from subscribers or for any other reason." 


Exhibit No. 7 

Appendix C 

Page 65 

Paragraph A 

Hartford Phonevision Co. Franchise Agreement between RKO and Teco,Inc. 


Also in the Letter of Intent between Zenith and RKO the following 
terms and conditions are set forth: 
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"Any broadcast licensee properly authorized by the Commission 

to conduct subscription operations by the use of this system and 
services covered by this agreement shall have the right to reject 
any subscription television program which he considers unsuitable, 
and shall have the further right to schedule the hours of trans- 
mission of subscription programs in such a manner as he deems 
desirable in the discharge of his public service responsibility as 
the licensee of a television broadcast station. 

"Any broadcast licensee, using the subscription services covered 
by this agreement, shall be granted the full freedom of discretion 
necessary to enable it to discharge its public service responsibility 
and make a free choice of programs, whatever their source, which 
may become available for use, and which it may find to be in the 
public interest to transmit over its station.” 


Exhibit No. 7 


Page 18 
Appendix A 
Letter of Intent between Zenith and RKO. 
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APPLICANT'S EXHIBIT NO. 10 
CONTACTS BY PHONEVISION PARTICIPANTS 
Phonevision Producers and - 
Date Representative Distributors 


6/23- Pierson MGM 
6/27/58 Columbia 
Warner Bros. 


1/20/59 Wright, van Beek Warner Bros. 
and Kaplan 


1/21- van Beek Paramount 
1/24/59 Wright and van Beek MGM 
Wright and van Beek Columbia 


Date 
3/29/60 


3/30/60 
4/11/60 
4/12/60 


4/20- 
4/29/60 


6/30/60 
7/7/60 

7/11/60 
7/19/60 
9/28/60 
10/5/60 


4/15- 
18/60 


4/18/ 
to date 


5/10- 
18/60 
5/10- 
1/27/60 


6/9- 
16/60 


City 
New York 


New York 
New York 


New York 
New York 
Chicago 
New York 
Chicago 
Los Angeles 


Chicago 


New York 


New York 


New York 


Boston 


New Haven 


Boston 
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Phonevision 
Representative 


Wright 
Wright, O'Neil, Poor 
and Pierson 


O'Nell 
Wright and van Beek 
van Beek 


Wright 

van Beek 

Wright and van Beek 
van Beek 

Wright 

van Beek 


Wright and van Beek 
van Beek 


[751] 
Paul Mowrey 
Paul Mowrey 
Paul Mowrey 
Paul Mowrey 


Paul Mowrey 
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Producers and 
Distributors 


United Artists 


Warner Bros. 
MGM 

20th Century-Fox 
20th Century-Fox 
Columbia 

United Artists 
Warner Bros. 
MGM 

MGM 

Columbia 


Columbia 


Warner Bros. 


Paramount 


Columbia 


New York University 


Columbia University 
Harvard University 
and Massachusetts 
Institute of Technology 


Yale University 


WGBH 


Producers and 
Distributors 


Connecticut Educa- 
tional Corporation 
of Hartford, Con- 
necticut 


9/59- 
to date Paul Mowrey Metro-Goldwyn-Mayer 


4/5- Paul Mowrey N.Y. Philharmonic 
7/60 Society 


4/13- Paul Mowrey Theatre Guild 
14/60 


4/14- Paul Mowrey N.Y. Drama Guild 
18/60 


4/25- Paul Mowrey Metropolitan Opera 
5/13/60 Association 
5/20/60 Paul Mowrey Off Broadway © 


6/10/60 Paul Mowrey David O. Selznick 
8/24- organization 
9/23/60 Paul Mowrey Operalogue 
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[Received FCC, 10/28/60] APPLICANT'S HEARING EXHIBIT NO. 11 


Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


AMENDMENT OF APPLICATION OF 
HARTFORD PHONEVISION COMPANY 
FOR AUTHORITY TO CONDUCT SUBSCRIPTION 
TELEVISION OPERATIONS OVER STATION WHCT, 
HARTFORD, CONNECTICUT, UNDER THE CONDITIONS 
OF THE THIRD REPORT ON SUBSCRIPTION TELEVISION 
DATED MARCH 23, 1959. 


[753] 
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Hartford Phonevision Company hereby amends its application 
for authority to conduct subscription television operations, filed with 
the Commission on June 22, 1960, as follows: 
1. Exhibit No. 6, page 6 [Appendix A] -- Delete the word 
"President" after the name of S. I. Marks under column (c). 
2. Exhibit No. 6, page 6 [Appendix A] -- Add the following: 
Column (a) -- Pieter E. van Beek 
181 North Grove Avenue 
Oak Park, Illinois 
Column (b) -- July 20, 1918 
The Hague, Netherlands 
Became United States citizen June 1952. 
Column (c) -- President 
Column (d) -- No 
Column (e) -- 100 
Column (f) -- None 
Column (g) -- .1 
3. Pursuant to the provisions of Section 1.362(c) of the Com- 
mission's Rules and Regulations, Hartford Phonevision Company waives 
its rights under 


[753] 
Section 309(b) of the Communications Act of 1934, as amended, to the 
notice provided for in paragraph (a) of Section 1.362 of the Commission's 
Rules and Regulations. 
HARTFORD PHONEVISION COMPANY 


By: /s/ John B. Poor 
Vice President 


[Jurat dated September 12, 1960] 
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RESPONDENT'S EXHIBIT NO. 1 


Dur. 


HARTFORD CHOSEN FOR TEST 
OF SUBSCRIPTION TELEVISION 


‘WHCT Channel 18 Applies to Carry Programs: 
New System Will Not Affect 
“Free” TV Shows 


WHCT, Channel 18, will be the first television station in the 
United States to apply to the Federal Communications Commie- 
aion for permission to broadcast subscription TV, under the terms 
Of the latest Federal Communications Commission regulations. 


Tt is possible that Hartford could be the first city in the country _ 
to have the advantages of this additional entertainment and edu- 
cational medium. = 


Two of the leading corporations in the country. Zenith Radio 
Corporation and RKO General, Inc.. have completed arrangements 
to conduct a three-year trial ran of subscription television here in 
Hartford using Zenith's “Over-the-air" Phonevision gystem. 


RKO General is filing an application to acquire WHCT. Chan- 
, nel 18, for the purpose of broadcasting both subscription TV and 
regular “free” programs. 
The public has many questions about subscription TV and 
what advantages it will bring to the average owner of a television 
receiver. 


OTHER PROGRAMS GO ON AS USUAL 


‘The first major point to be understood is that subscription TV 
has no disadvantage to the average viewer. It takes nothing away 
from him. Instead it makes it poesible for him to get something 
not now available over commercial broadcasting stations. 


When WHCT goes on the air with subscription programa, it 
will not black out other channels being received in this area. Com- 
mereial programs go on as usual. But the viewer who might prefer 
to ait at home with his family and watch a first-ren movie, a 
Breadway play or a symphony concert, will be able to do eo for a 
very modest charge. 

The subscription viewer pays for the programs he watches, 
and he will know in advance what the programe will be and whet 
he will pay for them. If he doss net like what is on at 4 particular 
time, he can watch regular commercial television just as he has 
dene in the past. 

‘The Zenith Phonevision aystem te be tried in Hartford differs 
from the aystem now being tested in Caneda and from thet used 
at « previous test at Rarticsville, Oicia. In both of thees testa, wired 
television was used. 


In the Zenith ayetem., progtams are broadcast over the air and 
Feostved in the heme through the regular antenna. Subscribers to 
the aystem will have s emall decoding device installed on their re- 
csiver eo thet they will be able te “unscramble” the sound and 


~* 
. 


picture of the subscription program. Prople who do not have these 
“unscrambling” devices will be unable tp get a clear picture er un- 


This applies only to the subscription programe. Regular com- 
mercial broadcasts will not be affected. 
COSTS WILL BE MODEST 
———_————— 

At this time the exact cost of installing the decoding equip- 
ment for the program is not known. It is known, however, that a 
few dollars will be the maximum for installing the equipment. 


-which will not be sold to the subscriber but placed in his heme on 


the same besis as his telephone. 


‘The cost of the individual programs will vary, but will approz- 
imate that of a single admission toa first-run fiz. 

‘The subscriber will know in advance what each program will 
be and how much it will cost. 


Subscribers will pay only for programs viewed. 

With this ayatem it is possible for colleges to finance “at home” 
education] programs: for medical societies to broadcast programs 
only doctors will be able to “unecrambie” and for many cultural 
activities to become self supporting. 


SUBSCRIPTION TV WILL HELP OTHER PROGRAMS 


When WHCT goes on the air with subscription programa, 
these will occupy only a few hours of the broadcast day. The rest 
of the time the-station will continee with its nermal pregram 
scheduling. It will be possible, however, for the station te increase 
ita public service programming because much of its finencial ber- 
den will be paid by subscription programa, In ether words, the rel- 
atively few hours of subscription programming will support many 
ours of free public service and other features. . 

At this time i is not possible to eny exactly when WHCT will 
go on the air with subscription programming. The application must 
first be approved ty the Federal Communications Commission. 
However, it is the intent of all parties concerned to pursue the ag- 
plication as vigorously as pomible and bring subsrription televisen 
to Hartford within a year. 

For the first time in history, thousands of American television 
eet owners can losk forward to having the finest box-office enter- 
tainment right along with the programe currently sponsored by 
advertisers, We welcome the oppertunity te join with the viewing 
public of Hartford in this important test. 
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RESPONDENT'S EXHIBIT NO. 3 


Eighteen 
Questions and 
Answers about 


Subscription TV 
in Hartford. 


What is Subscription Television? 


re ates 


Subscription TV is a method of bringing the the- 


atre box office into your home. With subscription 
TV, your TV set can bring you, for a moderate fee, 
great_new motion pictures, Broadway plays, and 
other top quality box office entertainment that you 


can now see only by going outside the home, #7 addi- 


tion to the sponsored and public service programs you 
now enjoy. 


FOR CLEAR RECEPTION OF SUBSCRIPTION Tv broadcasts using 
Zenith’s over-the-air Phonevision® system, viewer turns single 
knob of decoder until code number from advance program list- 
ing appears in window at right of knob. Opening of decoder 
door switches TV sct to Phonevision operation. Unit. to be 
used in proposed Hartford, Conn. pay-TV test, automatically 
provides internal viewing record and billing information, and 
can be casily installed on any make receiver. 


na, U.S. PAT, OFF, 


tn June, 1960, Hartford Phonevision Company filed an application 
with the Federal Commenications Commission to conduct the 
world’s first, large-scale trial of over-the-air subscription tele- 
vision, using the facilities of WHCT, Chasse! 18. 

Martiord and WHCT were chesen for this history-making sub- 
scription television operation after months of caretel study of 

It is our belief that the addition of subscription TV to WHCT's 
existing advertising-spensered sed peblic service program schet- 
ale will add a whole new world of entertainment and education to 
TV viewing in the Martiord aren, 


Since the announcement requesting permission te broadcast 
subscription TV ever WUCT, using the Phonevision system devel- 
oped by Zenith Radio Corporation, many interested viewers have 
asked questions about subscription TV.—what it is . . . hew it will 
operate... what it will mean te Martiord viewers and their tom- 
ilies, On the following pages are answers ts many of these ques- 
tieas about subscription TV in Hartford. 
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As a TV set euner, what will this aw 
service maze t me 20d my family, 
af 1 become 2 subscriber? 


| receiver your passport to the enjoyment of a new ad- 
| venture in entertainment by putting at your finger- 
tips the finest box office presentations from the en- 
tertainment capitals of the world. 

It can provide a simple, economical means to en- 
able you, in the comfort and convenience of your own 
easy chair, to... 

© see premieres of Class A Hollywood motion pic- 
ture features now seen only in theatres 

© become a “‘first-nighter” at new Broadway pro- 
ductions 

© experience the excitement of the opening perform- 
ance of a grand opera season 

© enjoy unique entertainment events from Rome, 
Paris, Berlin, London, and other European crea- 
tive centers to be shown for the first time in the 
U.S. to Hartford Phonevision subscribers. 

© witness from a better than ringside seat a world 
championship heavyweight fight. 
Subscription TV can make available, at low cost, 

events now blacked out or not available on home 

TV, the premium events that you now pay at the box 

Office to see. ~ 


Subscription TV offerings for a typical month of 
Programming propose a varied panorama of enter- 
tainment, cultural events, and educational features 
from the world’s leading motion picture studios, legit- 
imate theatres, opera houses, concert halls, stadiums, 
arenas, and classrooms. 

Arrangements are now being considered by Holly- 
wood’s top studios for bringing to Hartford via 
subscription TV the best of new, motion pictures— 
feature films of the calibre of “Ben Hur,” “Can- 


Can,” and "From the Terrace” 
—Brssaway PrOdaters of music ; 


- SO Sa 
currently making plans to bring Broadway shows— 
productions of the quality of “Sound of Music” and 

“Andersonville Trial” —to Hartford subscribers. 

Grand opera and ballet companies, major sym- 
tors from the theatres, opera houses, and concert 
halls of the United States and Europe can offer a vari- 
ety and quality of musical entertainment not avail- 
able now even to those with unlimited entertain- 
ment budgets in our largest cities. 
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As this booklet goes to press, conferences are un- 
derway with the top creative minds in every facet 
of the entertainment world. The purpose is to set up 
a master programming plan for subscription TV in 
Hartford. It is contemplated that this group of Amer- 
ica’s most gifted entertainment figures will offer 
guidance during every phase of Hartford Phonevi- 
sion’s subscription plans and programming. 


Arrangements with leading entertainment produc- 
ers are being worked out at this time. Details for 
these box office events will be announced during the 
next few months, and you will be fully mformed of 
exact programming well before WHCT begins bring- 
ing subscription TV to you. 


Will our ewn community have a chance te The people of Hartford in partnership withWHCT 
express its programming preferences befere will have a significant voice in determining what blue 
subscription TV goes on the air? ribbon box office entertainment and educational fare 
is available during WHCT’s subscription TV hours. 
A large and representative group of Hartford citi- 
zens is being asked to work as an advisory group on 
the type and balance of programming fare which 
would best serve the needs of Hartford subscribers. 
We believe that this advisory council will be ex- 
tremely valuable in interpreting to producers of en- 
tertainment the unique character and tastes of the 
Hartford audience. 


Isn't subscription TV able te de mere It certainly is. Televising education is a prime ex- 
than add te the variety and calibre ample of how subscription TV can serve the public 
of television entertainment? interest. One of the major contributions subscription 
TV can make to Hartford viewers is in the field of 

first-rate educational television viewing. 

Subscription TV proposals have aroused a great 
deal of interest among educators in Hartford and 
throughout the nation who have assured us of their 
cooperation. 

Many educators believe that viewers could attend 
classes in a wide range of subjects right in their own 
living rooms. Schools could charge a modest sum for 
these courses, give credits, and thus finance addi- 
tional telecasts for in-school and general adult view- 
ing at no charge. Result would be an upgrading of 
educational opportunities for students of all ages. 


y AVAILABLE 


ee ee ln anak 


7&6 


Anyone who has a TV receiver, and regardless of 
whether he has a telephone, may become a Phone- 
vision subscriber. A well-trained serviceman will in- 
stall on your TV set an attractive decoding unit that 
will not interfere with reception of regular TV pro- 


grams. 

Here is how it would work in your home: you will 
have in advance a program schedule which will tell 
you the kind of subscription programs available on 
each date, the time it is to be broadcast, and the cost 
of viewing it. Also, a special code number is provided 
for each program which you dial on the decoder. 

You flip a switch, dial the code number, and your 
special subscription program is on. 


Wall 1 have te bey anything te get subscription TV? No. The special subscription TV decoder which 
attaches to your present TV receiver is provided by 
the company. 

If you decide to subscribe, there will be an instal- 
lation fee to cover actual costs, which are estimated 
to range from $7.50 to $10.00. It is possible, but not 
certain, that a small weekly minimum rental charge 
may be needed. If subscription revenues are suffi- 
Gent, it may be possible to dispense with this item 

The only other cost would be on a program-by- 
program basis. 


Even those with a minimum budget for entertain- 
ment can afford subscription TV, since it would en- 
able families of moderate means to enjoy more qual- 
ity entertainment than is now feasible at high box 
office rates. A 

Cost for the entire family to see a Class A mo- 
tion picture feature will average no more than the 
cost of a single theatre admission—90¢ to $1.00 at 
Hartford downtown movie theatres—offering real 
‘economy, especially to families with children. 

Prices of most subscription TV offerings will range 
somewhere between 75¢ and $1.50—some may cost 
as little as 25¢. 

For example, when a family with two children at- 
tends a downtown first-run movie theatre in Hart- 
ford, total cost including transportation and parking 
is more than $4.00, not counting cost of theatre re- 
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freshments and a snack after the show. With sub- 


imately $4.00. 


Will any eveats cost mere than $1.567 A very few unique attractions, such as a heavy- 
weight championship fight where the promoters’ de- 
mands could be a controlling ‘factor, might run as 
high as $3.50. 


event on subscription TV in your own home—for your 
entire family—would cost at most $3.50 . . . a met 
Savings lo you over theatre attendance of at least $11.00. 


Wt subscribe te this service, how will ! pay fer Initial installations of the decoders at Hartford 
the subscription programs ! select? are planned-to be of the “credit” type, which make 
an electronic record in the decoder each time it is 
tuned toa subscription program. At monthly or other 
intervals, the subscriber would remove a second bill- 
ing tape from the decoder, and forward his payment 
You pay only for those programs you yourself have 
elected to see. ! 


i voluntary 
thing. You are the sole judge of how many subscrip- 
tion programs you purchase. 


$2 2 take subscrigtion TV, will ! miss 
ether programs | presently enjoy? 


‘WH there be stvertising on 
- subscription TV programs? 


Wil sey other commentty hove this type 
of sebecrigtion TV? 


will WUCT go cn the sir 
with sabscrigtion TV? 
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You need not. Subscription programming will be 
in eddition to what you already see in Hartford. You 
make the choice as to what you want to see, and can 
switch from channel to channel. 

Subscription TV will make your television set 
more valuable by bringing you the economy and con- 
venience of great box office entertainment in your 
home. 


It is contemplated that the trial will be for a three- 
year period. 


decoding information would go only to qualified 
viewers. - 


Definitely not. Hartford Phonevision’s FCC appli- 
cation states that commercials will be prohibited dur- 
ing any subscription offering. 


Not during the test period. By FCC decision no 
system may be tested in“more than one city. 


ming within a year. 


Wt is the intent of the management of WHCT, Chensel 18, te con- 
thaws te bring you the best of public service and entertainment 
programming now sed after we ge on the air with subscription 
programs, if permission is granted by the Federal Communications 
Commission. While the application for permission te broadcast 
subscription programming for 2 few hours cach day is being cee- 
sidered by the FCC, we will carry on with cur normal commercial 
telecasting. 


When we go on the air with subscription programming, we will 
Coatings te devete the major share of our broadcasting day te 
spentered and sustaining nen-crbscription pragrams at we cost te 
the viewer. 
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RESPONDENT'S EXHIBIT NO. 8 


HARTFORD PHONEVISION COMPANY 
555 ASYLUM STREET 
HARTFORD 5, CONNECTICUT 


September 2, 1960 


Ag youprobably know, WHCT, Channel 18, Hartford, has applied 
tothe Federal Communications’ Commission for permission to broadcast 
over-the-air subscription TV in the first such test in this country. 

The object of the Hartford test is to find out whether subscrip- 
tion TV is in the public interest, and if so, how it should be conducted. 

We believe that subscription TV will provide many entertainment and 
public service features not now available to the television viewer and are 
most anxious for the test to get underway. 

Zenith Radio Corporation is the pioneer among several firms 
that have announced a system of broadcasting subscription TV programs; 
some are over-the-air and some are by means of wires into the home. 
Since the Zenith system will go over-the-air, just as you now receive 
commercial programs, the approval of the FCC is required. 

The Commission held hearings on subscription programming over 
a period of several years, and a little over a year ago announced that it 
would consider applications for testing each system. The Commission 
also set forth certain rules for conducting the test. The two most im- 
portant are: 

1. that each system may be tested in only one city. 

2. the test may be no longer than three years. 

At the end of the test the Commission will again consider whether 
subscription TV is in the public interest and should be approved nationally. 
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Zenith, jointly with RKO General, Inc., a subsidiary of General 
Tire, chose Hartford and WHCT to conduct its test. 

Now to the real point of this letter. We propose to set up a 
committee of 400 residents of the Hartford-Springfield area to help guide 
programming and planning. We should like very much for you to serve 
as a member of that committee. 

I promise you that we will not impose unduly upon your time. 
We simply hope that you will, from time to time, fill out and return to 
us certain questionnaires that will be sent to you. You need not sign 
your name if you do not wish to. 

We want our subscription programs over WHCT to serve the 
public interest in the best possible manner. We are anxious to learn 
what portion of the relatively few hours of subscription programming 
should be first-run movies, new plays, musical events, sports events 
now “blacked out," or educational features. 

We feel that a panel of viewers right in the Greater Hartford- 
Springfield communities would be most helpful in suggesting how to plan 
and program the subscription time on WHCT. 

We hope that we can count on you to help us with this test. 
Enclosed is a stamped, addressed card which you can return to us sig- 
nifying whether or not you will become a member of our panel. 

Sincerely yours, 
/s/ Edward D. Taddei 
General Manager 


[803] 
As of October 19, 1960 
Breakdown of Committee of 400 by Mailing List Category 


DESCRIPTION % OF TOTAL 


Professional people (doctors, 37.9% 
dentists, optometrists, at- 
torneys) 


Homeowners/televiewers 22.0% 
(taken from list of program 
mail received at WHCT) 


Random selection (taken from 15.8% 
list of Hartford area residents 
selected at random) 


Civic leaders (taken from the 
list of Founders of the Uni- 
versity of Hartford) 


Persons interested in concerts/ 


opera (taken from mailing list 
of Julius Hartt School of Music) 


Miscellaneous categories (in- 
service clubs, women's 

clubs, PTA, Chambers of 

Commerce, educators, etc.) 


TOTAL* 100.0% 
*Of this total, 341 members are male and 76 members are female. 
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As of October 19, 1960 
Breakdown of Committee of 400 by Connecticut town 


Cromwell 

Derby 

East Hartford 
East Haven 

East Windsor Hill 
Elmwood 


Farmington 
Glastonbury 
Groton 
Hamden 
Hartford 
Manchester 
Middlebury 
Middletown 
New Britain 
New Hartford 
New Haven 
Newington 
New London 
North Haven 
Norwich 


Orange 


Plainville 
Portland 
Rockville 
Simsbury 
Waterbury 
Watertown 
West Granby 
West Hartford 
West Haven 
Wethersfield 
Willimantic 
Windsor 
Windsor Locks 
Winsted 
Woodbridge 
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RESPONDENT'S EXHIBIT NO. 9 


FOR RELEASE: 12:30 P.M., EDST, MONDAY, SEPT. 26, 1960 


"SUBSCRIPTION TELEVISION" 
A speech by 
TED LEITZELL 
Director of Public Relations 
Zenith Radio Corporation 
before 
The Hartford Rotary Club 


Hartford, Conn. 
Sept. 26, 1960 
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[306] 
SUBSCRIPTION TELEVISION 


It's a great pleasure to be here in Hartford and to outline for you 
the plans being made for the world's first large scale trial of over-the- 
air subscription television -- the first time anywhere in the world that 
a broadcast station will devote a portion of its program day to the 
presentation of box office features, for a modest charge. 

Television station WHCT, Channel 18, if granted permission from 
the Federal Communications Commission, will be your link, via the TV 
set in your own living room, to all the finest in great box office enter- 
tainment. And it will continue to offer its fine schedule of local live 
and fine filmed sponsored and public service programs. 

First, let's define the subject and then review briefly the sequence 
of events that led up to the subscription TV test proposals by RKO 
General -- the parent company of WHCT and Hartford Phonevision Com- 
pany -- in cooperation with Zenith and Teco, Inc., to bring this three 
year trial of subscription television to Hartford. 

Most simply stated subscription television is a method of pre- 
senting on the Home TV screen, for a fraction of the cost of going outside 
the home to the theatre or stadium, box office caliber entertainment and 
features that are too costly for television stations and networks to pre- 
sent as sponsored programs. 

The history of subscription TV goes back nearly 30 years, when 
Zenith's laboratories began the research which culminated in 
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the announcement of the development of an over-the-air subscription TV 
system in 1947 and the first public demonstration in July the same year. 
After further technical refinement, the company conducted a limited 
90-day, FCC-authorized test in Chicago for 300 subscribers in 1951, 
who were selected from more than 60,000 TV owners who wanted to 
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participate. The tremendous enthusiasm of subscribers and analysis of 
test results by the National Opinion Research Council of the University 
of Chicago proved out our belief in this new system for the delivery of 
box office entertainment in the home. Subscription TV was so popular 
with subscribers in the limited Chicago test that even 4 years later more 
than 95 per cent of those who participated said they thought the service 
should be authorized. The test and subsequent market surveys have 
shown that at least 50 per cent of the public would be interested in a box 
office television service of the type planned for Hartford. 

During the more than 8 years since the Chicago test Zenith has 
actively prosecuted its application for authorization for a large scale, 
nationwide trial of subscription television. 

As with any new idea there was opposition which delayed the Com- 
mission's decision for a trial. In 1955 when the FCC called for com- 
ments on Zenith's subscription TV proposals, they were flooded with 
comments both pro and con -- the largest docket ever assembled by this 
body -- consisting of more than 75 volumes of comments from every 
facet of the broadcasting, entertainment, educational and business worlds. 
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After years of study and intensive analysis of this voluminous 
docket by FCC staff and subsequent hearings before both the House and 
Senate Commerce Committees, the FCC concluded that the only way to 
get the facts about subscription TV, and to judge its public interest 
and acceptance, was through an actual large-scale test. The Commission 
laid down the ground rules for such a test in 1959 in its Third Order and 
Report on the subject -- with the blessings of the House Interstate and 
Foreign Commerce Committee. WHCT's application for a trial here in 
Hartford was filed in strict conformity with these rules. 

After more than a year of painstaking study of the 20-odd markets 
eligible under FCC rules for a trial of subscription TV -- that is those 
with 4 or more first class TV signals available -- Hartford was selected 
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as the site for the test of Zenith’'s Phonevision system. RKO General, 
WHCT, and Zenith jointly announced this decision and RKO's agreement 
to conduct the test early last April. 

As a market for trying a new service, this city is ideal. Hartford 
is neither too large nor too small. In many respects it is a typical Amer- 
ican city. The State where many of the fundamental provisions of our 
constitution and national government got their first trial more than 150 
years ago proved to be the best area to give an important community a 
chance to decide whether it wants the added advantages of subscription 
TV, in addition to the already ample commercial service available. 

WHCT also played a role in the choice of this area. It is a fine 
UHF station, independent of network affiliation, that has done a splendid 
job of local public service. It offered an opportunity 
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to put to the acid test of the market place, in a truly discriminating 
community, the proposition that stations -- especially UHF stations -- 
can operate profitably and enlarge their sphere of service to the com- 
munity if they are permitted to engage in subscription broadcasting. 

For this and many other reasons the eyes of the world will be 
focused on Hartford during this test. What WHCT does here during the 
three year trial period may well set a pattern of development for the 
broadcasting industry in the whole country -- and the world -- which 
will be watching Hartford for indications of what the future holds. 

WEHCT filed an application for permission to conduct a three year 
subscription TV trial on June 22 this year. Reports in the trade poles 
indicate that hearings will be held in the near future. 

There has been a little local opposition from movie theatre owners 
of the area and from their national counterpart in New York. We'll come 
back to them later and examine the motives behind their moves to delay 
your enjoyment of subscription television. 
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With this brief background out of the way, let’s take a look at how 
WECT plans to operate subscription television here in Hartford, what this 
trial can mean to you as viewers, and what it can mean to entertainment, 
broadcasting, education, sports, and the musical arts such as opera, 
symphony, ballet which have always played such a vital role in the life 
of this community. 

We are not talking now in terms of what subscription television 
should present if a trial is authorized. The ground rules 
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for the trial are set up. The types of programming and the method of 
operation, set up specifically for the Hartford test are set forth in WHCT's 
application now pending before the FCC. 

WHCT, in this application, pledges to the Commission and % you: 

1) that there will be no commercials on any subscription 
broadcast, 

2) Subscription programs will be broadcast only a few hours a 
day. Most of the features presented will be new, first-run motion pictures 
of the caliber of "Spartacus", "Ice Palace," and "From the Terrace.” 

3) Providing variety and appeal to the broad range of audiences 
here in Hartford will be other major entertainment features, now seen 
only outside the home and which cannot be seen unless box office ad- 
mission is paid. These features include hit Broadway plays, presented 
while they are still new and fresh, complete and uncut and with the 
original cast; full-length grand opera, ballet, symphony concerts with 
the full orchestra; and sports events such as the recent Patterson and 
Johannson fight which was not even available here in Hartford theatres. 
For that one, people here had to drive to New Haven and then spend at 
least $4.50 per head to see it. : 

4) If FCC authorizes this Hartford test, all these great box 
office features will be available in subscribers' homes for a on of 
the cost of going outside the home to see them. 
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The average price schedule for this economical home theatre for 
the enjoyment of all that is fine and costly in the entertainment world, will 
be from 75 cents to $1.50. 

New movies, for example, will run about the cost of a single ad- 
mission to a first-run theatre, 90 cents to a dollar -- for the whole family 
and invited guests to enjoy. And without commercials. 

How would you like to see "Spartacus" tonight for less than a dollar 
in your home -- without commercials? 

Subscription TV will enable your set to perform double duty. I 
will continue to bring the programs now enjoyed on advertising sponsored 
TV, and in addition will bring 2 wealth of entertainment, cultural, and 
educational events too costly for advertisers to sponsor. It will bring 
these events for a fee to people who want them, but can't have them at 
all on TV unless subscription TV goes into operation. 

This new service will have particular value to families of low and 
medium income, who cannot afford to go out to enjoy box office enter- 
tainment -- young married couples with small children with baby sitter 
problems; old people and shut-ins who are not able or who cannot afford 
to go out to the movies or to a concert or play. 

We believe this service to be of such great value to those confined 
to Veterans hospitals that Thomas F. O'Neil, president of RKO General 
has announced that free reception of all Phonevision subscription TV 
programs will be provided for the Federal and State Veterans Hospitals 
within the reception area of WHCT. 


[812] 

Can you imagine what a heavyweight championship fight like the 
Patterson-Johannson bout mentioned earlier can mean to the men in 
these hospitals? To say nothing of a steady diet of new, uncut movies 
and other great features? 
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Educators in Hartford and the nation have expressed great in- 
terest in the test of subscription television. Many of them envision 
subscription television as a means of financing educational TV stations 
and providing at least the first 2 years of college to youngsters who 
do not have the means to spend a full four years on campus. Post grad- 
uate professional courses for doctors and other groups could be eco- 
nomically distributed by this means. 

The specific arrangements for subscription program fare from 
leading Hollywood and Broadway producers; from the great ‘concert halls 
and opera houses of this country and of Europe are now underway. Plans 
for these attractions will be announced as they are finalized -- so that 
before the trial begins, prospective subscribers will have a complete 
roster of the great entertainment and educational features to be pre- 
sented upon which to base their decision on whether to take the service 
or not. | 
Imagine for 2 moment now that all FCC ok's are in; technical ar- 
rangements have been made; and you want to become 2 subscriber to 
this new subscription service, which as a regular viewer you have seen as 
a scrambled image and heard as garbled sound. It's transmitted that 
way so that only subscribers can see it. 

Here is how you could get the service in your home. A letter or 
telephone call to the Hartford Phonevision Company will bring a service- 
man to your home. He will install in a few minutes a compact, attractive 
decoder (point to picture) like this one on your receiver. You can't buy 
it -- it is part of the service. You 
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pay a one time installation charge from $7.50 to $10.00 and pechape a 
small monthly rental fee. As a subscriber you buy only those events you 
wish to see. Box office events to be telecast and prices for each will be 
announced by a monthly program booklet or through Dewspaper and TV 
advertising well in advance of the broadcast date. 
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When the time comes for the event you want to see, you switch the 
decoder to "Phonevision,” by opening the little door in front, turn the de- 
coder to the pre-announced code number, and let the ingenious electronic 
circuits inside the decoder do the rest. 

The decoder also makes two records of your purchase of in-the- 
home box office entertainment -- one on an adding machine like tape 
which you send in with your check for payment at the end of the viewing 
period -- probably once a month -- the other is made on a tape inside 
the decoder which the company uses for auditing purposes. 

If the decoder develops trouble, a call to Hartford Phonevision will 
bring 2 quick replacement. There's a switch on the decoder that dis- 
connects it from the set so that the subscriber can tell whether the 
trouble is in the set or the decoder. For TV service, of course, you 
continue to use your regular serviceman or dealer. Subscription TV will 
in no way affect the servicing of your set. 

During any given month of subscription TV in Hartford, your family 
will be able to enjoy 2 vast panorama of the best entertainment and 
cultural events, blacked-out sports, and top grade education that the 
U.S.A. and Europe have to offer -- for less than the price of an orchestra 
seat for 2 Broadway show. 
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And remember . . . subscription television will be in addition to 
the regular TV you now enjoy. You will continue to have available all 
the service you now have, including most of the programming hours of 
WHCT. As 2 supplement, you can buy 2 subscription TV ticket, if you 
wish, to such events as a Broadway first night, a grand opera perform- 
ance, 2 symphony concert, or go to the movies at home -- in the comfort 
and convenience of your own easy chair. The entire family can enjoy 
the events, your entertainment budget will stretch further than ever 
before, and you will still have money left to go out to the movies or 
enjoy other events when you wish to do so. 
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Contrary to the charges that have been made locally by repre- 
sentatives of some Connecticut moving picture theatres, we don't believe 
subscription television will put them out of business. What effect it will 
have, no one can determine at this time. One of the reasons FCC called 
for a trial of the type proposed here in Hartford was to find out answers 
to questions such as this that have been raised about this new service. 

But the movie theatre owners do not want you people in Hartford 
to decide the merits of subscription TV for yourselves. They have begun 
nationwide agitation through their "front" committee in New York, the 
Joint Committee Against Toll TV, to delay as long as possible -- or to 
stop completely -- the Hartford subscription TV test. 

These attacks are not new. They are a continuation of the delaying 
tactics the theatre owners have pursued for more than five years. There 
is nothing new in their charges either. 

What they fail to bring out, although it is perfectly plain, is that 
they are motivated by only one thing -- fear of competi- 
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tion from the home box office subscription TV can provide. The theatre 
owners don't want you, the people of Hartford, to have a chance to enjoy 
the economy and convenience of subscription TV in your own homes. 
Through their "front" organizations, they are conducting a campaign to 
compel every person in this area tocontinue to pay at their box office, 
regardless of the fact that many people will find subscription TV a more 
convenient and economical -- and in some cases the only -- way to see 
new movies and other top-flight box office caliber entertainment. 

Over the past six years these theatre owners could safely make 
all kinds of wild allegations about subscription TV because no specific 
application had been filed for a commercial operation. They continue to 
make unfounded charges while this application is being considered, be- 
cause subscription TV is not in operation to demonstrate what it is really 
like. 


[815] 


150 


The Hartford test, under FCC rules, will give definite and specific 
answers to these allegations and all the questions -- answers that only 
an on-the-air test can provide. 

You gentlemen know that the only way a new enterprise can succeed 
is to provide what it has promised -- whether it is a new product like an 
automobile or a new service such as subscription television. 

Subscription TV can succeed only by bringing into your homes the 
high quality box office entertainment and educational features that have 
been pledged in the FCC application and in promotional literature released 
by WHCT to inform its viewers and the community just what is proposed. 

It is not the privilege of movie theatre owners -- or any 
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other special interest group -- to decide whether subscription TV will 
have an opportunity to fulfill this promise. 

In America our free enterprise system says that this decision is 
the public's right. The people of Hartford can tell the Federal Com- 
munications Commission and the American people whether subscription 
television offers the great potential of public service we believe it does. 

We believe that once our Phonevision system of subscription TV 
goes into operation here in Hartford, it will soon be apparent that there 
is a reali market for the kind of top-flight box office entertainment it can 
conveniently and economically deliver. 

Just to anticipate a question -- you probably want to know when you 
can get subscription TV. WHCT hopes to be on the air with subscription 
events within 6 months after FCC authorization. WHCT will begin 
Phonevision telecasts when 2,000 homes have decoders installed. We 
believe that our factories in Chicago will have a difficult time keeping 
up with the demand for decoders when service is available and on the air. 

We confidently believe you will like the service and predict that 
Hartford will tell the rest of the country what a valuable addition sub- 
scription TV is to your receiving enjoyment. 
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One more prediction . . 

We believe that ten years from now, the whole nation will look 
back on the beginning of subscription TV here in Hartford as the beginning 
of an entertainment revolution in America -- the kind of revolution that 
America is famous for -- bringing something new and better to more 
people at lower cost. WHCT's subscription TV test and the role you play 
in it will be another page in your community's history of which you can 
be justly proud. 
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RESPONDENT'S PROPOSED FINDINGS 
AND CONCLUSIONS 


* * * * * 


8. The Respondents do not, in this proceeding, question the 
propriety of the Third Report, nor do they object, at this time, to any 
of the conditions included therein. The issue is not whether a test 
should be authorized; the overriding issue is whether this Applicant has 
made a showing sufficient to warrant a grant of its application. 


* * * * *! 
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EXCERPTS FROM Tae OF PROCEEDINGS 


October 24, 1960 
THOMAS F. O'NEILL 


was sworn as a witness, and testified as follows: 
DIRECT EXAMINATION 
BY MR. PIERSON: 

Q. Mr. O'Neill, will you state your full name for the record, 

please? 
[Tr. 21] 

A. My name is Thomas F. O'Neill. 

Q. What is your connection with the parties to this proceeding? 
A. Iam president of Hartford Phonevision which is a wholly-owned sub- 
sidiary of RKO General. I am president and chairman of the board of 


RKO General. 
* * 


(Tr. 42] 

Q. Will you refer to the green folder, Mr. O'Neill and to Exhibit 
No. 8 attached to that application. The first paragraph of exhibit No. 8 
refers to box office programs as being the only programs that you will 
accept on subscription for broadcast by subscription in Hartford. What 
do you mean by box office programs? A. Well, simply stated, a box 
office attraction is something that people have to pay to see. 

Q. Is that distinguishable from what other types of entertainment? 
A. On conventional TV it has always been assumed that whatever program 
fare is on, is not subject to direct payment by the viewer. | 

Q. Now, with respect to motion picture features, they are a com- 
bined variety, are they not? 
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They are both available on television, advertising television and 
subscription television? A. That is true. 


Q. How do you distinguish which motion picture features you 
would accept for broadcasting on subscription and which you would not? 
A. Well, I think in our definition of box office attraction that there are 
two elements: No. 1 is the type or category of program that is currently 


or at some future ‘date, will be exhibited in the local area and command 
an admission price from the public, whether it is ina symphony hall, a 
legitimate theater or a moving picture house. Therefore, any feature film, 
and I might add ballet, symphonic concert or legitimate stage play, con- 
sidered for subscription television, would have to pass the test of whether 
it would qualify to draw an admission at the local theater or symphony hall 
or legitimate stage house. 

Q. Now, as a general rule, is it important to those qualifications 


that it is not available free? A. Yes, it is. 
= * x ak * 


[ Tr. 45] 

BY MR. PIERSON: 

Q. When you say with respect to motion picture features that they 
are only going to be box office, does that mean at the time you carry them 
they must be box office attractions? A. That is right. 

CHAIRMAN FORD: You mean that any kind of a motion picture that 
has lost what you call box office by reason of it being circulated for exhi- 
bition on television free you won't carry that kind on pay, phonevision? 

THE WITNESS: That's right, Mr. Chairman, but I would like to 
a have any 
box office value is what determines 

[Tr. 46] 
its being offered for conventional television. 

BY MR. PIERSON: 

Q. So by definition you would not take it, is that right? A. That 
is right. 

Q. Now you have stated this in the form of a commitment to the 
Commission, that is that you will not broadcast on subscription anything 
but box office attractions? Are there any business considerations that 
dictate that policy, and if so, what are they? A. Well, so far as we are 
concerned this is just a matter of general business prudence, because we 
were to offer on subscription television something which is available now 
or which of its nature will be available some time to television for free, 
this obviously is not a very good business judgment. So that our business 
considerations are important in this thing. It is just not a matter of our 
agreeing by contract not to do this. Business consideration is a very 
important are of oor decision. 


[ Tr. “a7 
MR. PIERSON: Now, Mr. O'Neill, do you have applicant's hearing 


cd * 


(Tr. 48] 


THE WITNESS: Yes. 

MR, PIERSON: For the benefit of the Commission that is Exhibit 
No. 3 in the white folder. 

BY MR, PIERSON: | 

Q. What is Exhibit No. 3 or what does it purport to be? A. This 
is the probable subscription program schedule of WHCT. : 

Q. What do you mean by probable? A. Just like anything else 
that we are projecting 


[Tr. 48] 
at some forward date, it has to be probable. We can't be hard and fast. 


We have to maintain a flexibility as we do in our conventional television 
programming. Obviously the tastes of the public are the determining 
factors. So at any date trying to project some forward program schedule 
is probable. I might say that this may only be even a week ahead, even 


though on conventional television we have been in it for so many years. 

Q. Aside from the problems of predicting audience changes in 
tastes, Mr. O'Neill, are there not other imponderables with respect to this 
test? A. Yes, there are quite a few imponderables. 

Incidentally, this particular exhibit refers to a level-off period. 
This does not mean that we are going to start out when we have two new 
sets or if and when we have it. 

Q. What do you mean by a level-off period? A. At « some point, 
we will have decided, assuming that we are successful, we will decide 
that we are going to stabilize at a certain number of homes, and that is 
what I mean by level-off period. Whether this is 10,000 homes or 50,000 
homes, this is what we consider the level-off period. 

Q. While you are on that, what would be the maximum level-off 
period so far as the company is concerned? 
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Tr. 49 
A. As far as Hartford is See: I a it 50,000 homes, subscribers. 

Q. What other imponderables ? 

MR. COHN: I didn't get the last three words, sir, after 50,000 
homes. 

THE WITNESS: 50,000 homes, I don't think there were any last 
three words. 

MR. COHN: Those were the last three words, Iam sorry. 

BY MR. PIERSON: 

Q. What are the other imponderables aside from changing tastes 
involved here? A. One would be the program availability, the accept- 
ability. Whatever program we had, the cost of the program versus the 
potential income on it, the viewing hours, the number of repeats and how 
we wished to repeat them. These are the general imponderables that 
would enter into the problem. 

Q. And there has been no experience in this area in the United 
States? A. That is true. 

Q. That you are aware of? A. I don’t believe there has been any 
experience, sir. 

MR. COHN: He can only testify for himself. 


* * * * 


(Tr. 63] 
BY MR. PIERSON: 


Q. First, I will phrase the question, Mr. O'Neill, regardless of 
the hours when these other programs appear, what programs shown to be 
eliminated on Applicant's Exhibit 4 do not have comparable programs in 
the area in the week's study? A. I think that the only programs that do 
not have comparable coverage by the other stations are Harness Racing,” 
which is a live feed from New York; "Piano Pops,” which is a live show 
featuring two pianos, and I don’t know whether you would call “Open End" 
an exclusive type program or not, "Open End” is a live feed, but there 
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are many other discussion programs that fall under the same category 
as the "Open End” programs. 
Q. But not precisely the same as "Open End,” are they? 
* * * * * 


[Tr. 84] 

Q. Mr. O'Neill, I ask you for the losses for the twenty-one month 
period representing in Exhibit 5, the total. A. The total amount is 
$679 479. 

THE CHAIRMAN: Let me understand something. Are you adding 
this period from December 31 through your estimated September 30, 1961 ? 

MR, PIERSON: Yes, sir. 

THE CHAIRMAN: Let me understand further, is this’ estimated 
operating result based on grant of this application, or a denial of this ap- 
plication? 

BY MR, PIERSON: 


Q. Mr. O'Neill, the estimated operating result from October I, 
1960 through September 30, 1961 was based upon what character of opera- 
tions? A. It was based on the operation as it has been running conven- 
tionally without any cost of potential subscription television operation. 

Q. Mr. O'Neill, Hartford Phonevision has continued to tres at 
those losses? 


[Tr. 85] 
A. Unquestionably. 
Q. I mean, will they continue to operate at those losses in the event 
the subscription application is denied? A. No. 


* * *x * 


[Tr. 90] 
Q. Mr. O'Neill, with respect to availability to WHCT of programs 
that are now broadcast on conventional stations in Hartford, under your 
operation as proposed, assuming they 


[Tr. 91] ve 


[Tr. 91] 

would make them -- strike that. Would network programs be available 
to you? A. No. 

MR. COHN: Just 2 moment, Mr. O'Neill, please. I don't under- 
stand the question. May I have it read back? 

(The question as recorded was read by the reporter). 

MR, COHN: You mean network to WHCT. 

MR. PIERSON: Yes. 

THE WITNESS: No. Network programs would not be available. 


* * * * * 


[Trvt13] 
BY MR. PIERSON: 
Q. Mr. O'Neill, do you know of any agreements in existence with 
Zenith, TECO or any other person, whether this agreement is oral or 
written, that in any way limits the licensee from 


(Tr. 114] 
choosing and selecting programs through the period of the subscription 
test or in making charges that the licensee believes to be consonant with 
the public interest? A. None. 


* * 


(Tr. 115] 
Q. I would like you to refer to the application filed by Hartford 
Phonevision, Exhibit No. 7, page 58. Under Provision F it states, 

“TECO shall at all times cooperate with and use its best ef- 
forts to aid and assist franchise holder and stations in acquiring 
subscription programs for broadcast in the area served hereunder 
by station.” 

Has TECO rendered such aid and assistance up to this date? A. It 
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Q. Will you state what those activities have been? A. Well, TECO 
has contacted various program suppliers, both in the motion picture field 
and in the field of legitimate theater and symphonic or ballet and other 
types of entertainment of a box office nature , and made numerous con- 
tacts in this area. 

Q. Have they on occasion reported to you the results? A. Yes, 
they have. 

Q. In connection with their activities, have they asserted any claims 
against RKO or Hartford Phonevision to any specific -- for any specific 
program? A. None. 

MR.COHN: Just a moment, Mr. Pierson. Are you phrasing the 
question whether they asserted claims for the third | 


[Tr. 116] 
person or as against Hartford Phonevision? 
MR. PIERSON: I said against Hartford Phonevision. 
MR. COHN: I'm sorry. I didn't hear you. 
BY MR, PIERSON: 

Q. Do you have any arrangement with them that would permit them 
to broadcast without your approval any programs that they might acquire 
for distribution? A. No. We have a specific prohibition against it in our 
contract. 

Q. And that prohibition has not been varied either orally or in 


writing? A. No. -Ithasnot, It is right in the same appendix. 
* * * * * 


[Tr. 118] 
Q. Now, the Commission's third report, paragraph 23, provides 
as follows: 
“Transmission of subscription programs must commence no 
later than six months from the date the authorization is granted, 
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“unless for good cause shown the Commission in its discretion ex- 
tends the date for the commencement of subscription programs.” 

Now, will an effort be made to do everything within your control 
to complete it within that period of time? A. It will. We are aware of 
the fact that if we are not able because of something which is beyond our 
control, such as strikes or other things which would be beyond our control, 
if we were not willing to or able to comply with the Commission condition, 
that we would then attempt to get an extension of this, but it is our inten- 
tion to be operating before the six-month period that is stipulated. 

Q. Even though under your contract with Zenith you could take a 
greater period of time? A. The contract with Zenith only allows for 
problems which would be outside of either one of our controls and doesn't 
take into consideration the fact that we expect to 


[Tr. 119] 


move quickly if and when we have an O. K. from the Federal Communica- 
tions Commission. 

Q. Will you explain, Mr. O'Neill, what RKO General and Hartford 
Phonevision have relied upon to date with respect to the availability of 
programs for subscription television? A. Well, we have relied on the 
various contacts that Zenith has made, the contacts that we have made -- 
when I say Zenith, I mean Zenith or TECO. We also have relied on our 
own contacts. We have relied on public announcements from various fig- 
ures in the world which would embrace box office attraction material, and 
from the -- 

Q. What do you mean, various figures? Do you mean various people? 
A. Yes, who might be producers of films, distributors of films, or might 
be enterprisers owning Broadway shows or whatever would be the program 
fare that we consider of box office value to the Hartford subscription TV 
operation. And from these contacts and from these other things that we 
have seen, we are assured that we will be able to acquire product in suf- 
ficient quantity and quality to conduct a subscription operation in Hartford. 
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Q. You relied upon past experience with respect to subscription 
television tests, Mr. O'Neill? A. Yes, we have. That was one of the 
other things that was brought into the case. In no single case that we ever 
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know of did any -- did the suppliers of program refuse to deliver pro- 
grams to someone attempting a trial on subscription television. I refer 
principally to the tests which were conducted originally by Zenith in Chi- 
cago, the Palm Springs test of Paramount Telemeter, the Bartlesville test 
and the current test at Etobicoke, or whatever the word is, in West Toronto. 

MR. COHN: Mr. Pierson, I am reluctant to interrupt except Tas- 
sume the witness is speaking of his own knowledge and will be able to an- 
swer questions on cross examination on the replies he made and it is not 
of the nature of hearsay or what he read in the trade press or anything else. 

MR, PIERSON: He is stating his judgment on the availability of 
program product and giving the basis for reaching that judgment. His 
basis for reaching the judgment was contacts that had been made by Zenith, 
his organization, and others with the published statements of people who 
own product with respect to their interests in subscription television and 
with the fact that product had been made available to subscription tele- 
vision tests to date. 

Now, these matters are all matters concerning -- matters that he 
had before him when he made his judgment that product would be avail- 
able. And whether or not the information from the contacts or what in- 
formation was received we haven't offered in evidence. We haven't of- 
fered the public statements | 

(Tr. 121] 
of the other people. Mr. O'Neill is stating his judgment on the basis of 
this study by a group made available. 

MR, COHN: That is the purpose of this question and answer, 
simply for him to get on the record his judgment. 
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MR. PIERSON: That is correct. 
BY MR. PIERSON: 

Q. Mr. O'Neill, have you made any firm commitments for 
programs? A. We have not. 

Q. Why? A. Principally for the reason that it would be impos- 
sibie for us to receive a firm commitment from a program contractor to 
whom we could not give a firm commitment as to our ability to perform. 

Q. In other words, until you are willing to commit to exhibit, he 
won't commit to furnish? A. That is right. 

Q. Well, at what point will you reach that stage where you can ob- 
tain firm commitments? A. If and when the Commission grants our appli- 
cation to conduct trial in Hartford, we will then be able to commit to firm 
play dates as far'as our performance is concerned with programming at- 
tractions. 

Q. Are there now any negotiations under way seeking firm commit- 
ments by the licensee? 
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A. There are none which would not have the proviso that these 
are made on the basis of the fact that we will have received an O.K. from -- 

Q. No, Mr. O'Neil. Has Hartford Phonevision or does Hartford 
Phonevision or RKO General now have under way any negotiations to ac- 
quire firm commitments for product? A. No, we have not. 

Q. Mr. O'Neil, in connection with the test, I have received an in- 
quiry from Commission Counsel as to whether or not the applicant would 
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be willing to undertake reasonable surveys of the activity in subscription 
television in the Hartford market during the period of the test that would 
have the effect of determining a short time prior to the tests certain 
information with respect to listener habits, how long they listen, what 
stations they listen to, and information such as that, plus surveys during 
the test that will enable you and anyone else who is interested an oppor- 
tunity to make a comparison. : 

Are you willing in connection with the Commission and any other 
government agencies that might advise to undertake those before and 
during tests to a reasonable extent? A. We are. 


* * * ae 
[Tr. 124] 


CROSS EXAMINATION 
BY MR. STEPHENS: 


[Tr. 128-132] 
Q. I perhaps should clarify that. You spoke of giving the public 
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opera over and above that which they would get free. But my question was, 
would you suggest to the Commission that the public would get any free 
opera when it became known that you were prepared to furnish opera at 
some direct charge to the viewer, would you anticipate that up to some 
point opera 


[Tr. 133] 
would be provided free, and that you might take up after that and furnish 
more, or would there be any chance that the opera would gravitate to your 
outlet and not be available free? 

MR. PIERSON: Do you understand the question? 

THE WITNESS: I think that there were quite a few questions inte- 
grated into one. But if I may try to answer this my own way, if what you 
are saying is that the owner of the opera or the advertiser, whichever it 
may be, let us say the owner, if he were to decide that the economic feasi- 
bility of putting opera into Hartford -- that it wasn't feasible for the simple 
reason that it can be withheld from conventional television and sold to us, 
I think that is what you are getting at -- therefore he would determine that 
it was not economically feasible -- I think our answer to that is this -- and 
this is the same answer that will apply to feature films -- in attempting to 
determine whether a certain film which has not been released, for example, 
in Hartford, a post-1948 film, although it may have been sold elsewhere, 
if the economic feasibility for not releasing that film is due to the fact that 
they feel that the subscription television operator would outbid any conven- 
tional TV station for it, I think the same thing applies to opera, if you say 
that the owner or the licensee of the rights to the opera, if he decides that 
it would not be as expedient, it would 
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not be as financially profitable to him to put it in on conventional television 
as against having us bid for it, my answer to that would be this, that our 
test on this type of an operation would be whether they could take that 
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particular opera or film, as the case may be, and sell it to the local opera 
house on a basis, a live basis, and attract admission for it. | 

Do you understand what I mean by that? 

BY MR. STEPHENS: 

Q. Ithink so, Mr. O'Neill. A. In other words, your determination 
is this. We are completely aware of the fact that one of the things that 
enters into the mind of an owner of a program is that he can withhold this 
from sale to conventional television on the strength of our offer being in 
excess of that of free television , conventional television, because eventually 
he will get it in, after he has used up all of the advantage of selling it to us, 
then at some later date he may sell it to conventional television. Our an- 
swer to that is this, that if this program could be exhibited elsewhere in 
the community, and command an admission price, this is our test of whether 
this is a box-office situation. So that we would not take opera into Hartford 


unless the very same opera could come in to the local symphonic setup and 
enjoy an admission price. 
Q. Well, we might conclude this part of the examination, 
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Mr. O'Neill, by my asking you whether I correctly understand you in this 
way. I will use an illustration. Madam Butterfly, as a reasonably popular, 
serious operatic production to be heard at the Metropolitan at New York, 
has been broadcast by one of the major television networks. Would you 
please tell the Commission whether you feel Madam Butterfly would or 
would not qualify under those criteria that you were suggesting for broad- 
casting in Hartford over WHCT on subscription television? A. I would 
say that Madam Butterfly, to any Puccini lover, the seeing of it once or 
once every two years or once every six years may not be enough. So that 
in answering your question, if NBC were to put on Madam Butterfly and 
put it in to Hartford once every three years, and if this satisfied the appe- 
tite of the Madam Butterfly lovers, then we would say that this is something 
that conventional television can provide. So that there are two phases of 
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this thing, there is a matter of turnover and a matter of time, because may- 
be the normal Puccini lover sees Madam Butterfly thirty-five or forty times 
in one year -- I mean in one lifetime. So consequently I think there is more 
than just the question of one exhibition. 

Q. Thank you, Mr. O'Neill. I think you have very helpfully clarified 
the point on which I wanted the record to be available to the Commission. 
Your answer indicates to 
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me that you would propose to schedule on subscription programming that 
was not available on free television, but at least, as we saw from the illus- 
tration of operation, some kinds of programs and some identical programs 
that were on free television, if you felt that there was a sufficient interest 
to the audience to pay for repeat performances. 

Thank you. 

MR, PIERSON: Was that a question, Mr. Stephens? 

MR, STEPHENS: I was asking Mr. O'Neill if that was a fair state- 
ment of his testimony. 

THE WITNESS: I think this, that there is a borderline which may 
be difficult to ascertain. There is a business consideration here which is 
a yery important one. And that is this -- and this is our inexorable cost of 
operating an operation, without relation to subscription television, this is 
the cost per hour, which is constant. When we decide to make something 
available for subscription television, we have thereby chosen a program 
against all alternative types of programs to fill a time which is costing us 
money. So that if the conventional broadcast had satisfied enough people on 
the opera, we would lose -- we would not only lose by having the opera, but 
we would lose by not putting the alternate show that we would in there. So 
that I think the public would be the eventual people who would decide this. 

Consequently, our big problem in this particular case, 
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is how many people would pay to see an opera, and if they or pay to see 
it, this would assume that there were a certain group of people that didn't 
get enough opera free. Now, if there isn't a big enough group that pay to 
see it, it is not economically feasible for us to forego the sale of something 
else in that period. I think we might on the other hand -- let me just say 
this. We would be willing for a small minority to lose money, to use as a 
loss lever opera, symphonic ballet, or something of this type, which we 
wouldn't be prepared to do with something that would appeal to the masses. 
For example, we would take a different consideration, we would take the 
same consideration as we do as a conventional TV operator with relation to 
a public service program. We know that a public service program generally 
of its nature is not a program which brings to us income. But we feel that 
this gives balance, this gives prestige to our station, this plays to a minority 
which gives us the proper balance in our programming, and we would feel 
the same thing about opera. I can assure you that if it were a feature film 
we will have much more difficulty in the area of determining that this has 
to get twenty-five per cent of the audience or thirty, because our break-even 
point is twenty-five or thirty per cent. : 
BY MR, STEPHENS: 
Q. Thank you, Mr. O'Neill. 
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May I turn now to other classifications of programming. 

In your Hearing Exhibit No. 3, consisting of one page, reference is 
made to other kinds of programming. And you mention there college foot- 
ball, boxing events and baseball. First, would you say that sporting events 
would fall into the category of mass appeal programs? A. Yes, I would. 

Q. More nearly like the films rather than the special opera offer- 
ings you had in mind? A. That is true. 

Q. Now, have you made any study, Mr. O'Neill, of the baseball names 
that have been televised in Hartford during the past year? A. Yes, we have. 
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Q. Are you able to suggest to the Commission what impact on the 
provision of games by those teams would result from your becoming a sub- 
scription television operation? A. My answer is not inconsistent with what 
was applied to opera, although the only difference is that we consider the 
operatic exhibitions as a minority appeal item and the baseball or football 
as a mass appeal item. But again it comes to the question of the appetite 
of Hartford people for broadcast. For example, in the last year there was 
baseball exhibited twice a week on week-ends, and actually there are two 
stations at one time that do it. 
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Now, if we were to decide on Saturday or Sunday to put up a2 sub- 
scription television baseball game opposite the one or two games that are 
being broadcast over conventional television for free , I would say that some- 
body should move in and commit us right away, because this would be com- 
pletely foolhardy , it would be insane. We are not trying to compete with 
something that involves a direct cost as against something that is not charged -- 

Q. Do you mind if I interrupt you at that point. When you say you 
are not trying to compete, do you mean that you would not put on a subscrip- 
tion baseball game during the same hours when a game were available free? 
A. That is right. 

Q. But you might at some other time period when there was not a 
baseball game available over free television, you might offer one with the 
feeling that the public would be interested enough to pay for it? A. If the 
public were interested enough, if two times a week is not enough baseball 
for the public, and therefore I think that the public is suffering in Hartford 
for the simple reason that the economics of the advertiser or the owner of 
the baseball is not such that it is worth his while to go in there for more 
than twice 2 week. But if the economics of the set owners were such that 
he wanted baseball five times a week, and for the three extra days he would 
be willing to 


Tr. 141 
171 ! 


[Tr. 140] 
pay a fee which met our tests as to whether this was worth our while dollar- 
wise as against the time that we would be expending to put the program on, 
we then feel this would be a box-office attraction. 

Q. Mr. O'Neill, you mentioned, I think, as an iMustration only, that 
whereas there is baseball provided twice a week in Hartford now on week 
days, you might, for example, consider offering a baseball game on 
Saturday ? 

MR, PIERSON: You misquoted his testimony. 

MR. STEPHENS: I beg your pardon. 

MR. PIERSON: It was two games over the week-end, Saturday and 
Sunday. 

THE WITNESS: No, there are games on Saturday ind Sunday. We 
wouldn't under any circumstances put on any game Saturday and Sunday. 

BY MR. STEPHENS: | 


Q. But you might at some other time of the week offer games 
gazing hours when there were no such games on free television? A. If 
fhere were enough people who were willing to pay a fee, and that fee in 
the aggregate was enough to justify our use of the time. 

Q. Yes. Now, is it generally correct that the advertising spon- 
sors of television programing seek to present program matter aimed at 
attracting the widest possible audience? 
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A. That is true. 

Q. So would it not follow from that that if the advertiser- 
sponsored system has apparently determined that two games a week is 
as far as -- or that after that it would be at the point of diminishing 
returns -- would it not follow that you would be directing your programing 
to a minority audience on the theory that if most people wanted a third 
baseball game, the advertisers-sponsored system would provide it? 
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A. No. Let me add a qualification on that. The advertiser- 
sponsor is trying to hit the largest possible audience that he can. And 
his whole theory is based on a cost per thousand, because this becomes 
an integral operating cost of his business. However, there is a point 
where he can hit the largest possible audience, but he comes to the law 
of diminishing returns, because his cost for the time and his cost to the 
baseball owner are such that the additional time, even though it hits a 
mass appeal, is not worth it in cost per thousand, his total final results. 
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Q. Now, Mr. O'Neill, may I try to help by putting my question a 
little more simply, on the understanding that Iam oversimplifying, but I 
am directing the question to the heart of the matter, because I am trying 
to get the record clear on it for the Commission. You indicated that where- 
as free television provides two free baseball games a week, you might see 
fit to provide the third. And I was trying simply to establish this, that in 
the judgment of the advertiser-sponsored television some other kind of 
program was more likely to attract a mass audience at the time you would 
be putting on the third baseball game, would it not follow that your offer- 
ing would be directed to something less than the largest possible audience, 
at least so far as the advertisers see it, and that you would be directing 
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yourself to a smaller, perhaps specialized part of the audience? I was 
wondering whether your testimony didn’t sum up to that, whether that wasn't 
a fair statement of it. A. Let's assume that the advertiser, by extending -- 

MR. PIERSON: Mr. O'Neill, I think you ought to answer his ques- 
tion rather than not responding. 

May I help just a minute? 

MR. STEPHENS: Thank you. 
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MR. PIERSON: It was whether or not the audience that you would 
appeal to would be less than the one the advertisers appealed to, and there- 
for in that sense it might -- ! 

THE WITNESS: No, that is not true. 

MR. STEPHENS: I don't want to burden the Commission any further 
on this, because we have other important matters. 

BY MR. STEPHENS: ; 

Q. I think your last answer -- am I right? -- indicates that your 
judgment as to what might attract a mass audience for pay [Tv] differs 
from your judgment as to what might pay for the advertisers. A. No, I 
don't believe so. In other words, if the advertiser attracted 25 per cent of 
the audience on Friday and Saturday or Saturday and Sunday, he could af- 
ford to pay for this. If he could attract another twenty per cent, say the 
same audience, on Friday, but could not afford to pay for this, then if 25 
per cent of that audience met your conditions of profit, we would put the 


program on on that basis. 
x 5 
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* * * * * 
Q. Mr. O'Neil, it is indicated that there may or may not be a 
maintenance charge to each subscriber, a weekly maintenance charge? 
A. That is true. | 


[Tr. 162] 


174 


Q. And the application states that if you do impose a maintenance 
charge it would be up to but not exceeding 75 cents a week. Is that 
correct? A. That is correct. 

Q. Now, this figure is a true maximun, is it not? A. That is 
correct. 

Q. And in this respect it is different from the $10 installation? 
A. That is correct. 

Q. Now, on programs charges you indicate in the application 
that the lowest price per program would be 25 cents and the highest 
price $3.50. Are those absolutes? A. That is correct. 

Q. There will then be no ten cent or nickel programs or fifteen 


cent programs? A. No, sir. 
x * 


[Tr. 164] 
Q. Thank you, Mr. O'Neill. And could you tell the Commission 
whether RKO or the patent holders licensee, TECO, Inc., will play the 
major role in the securing of programs for exhibition over your station? 
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When I say “securing” I refer to securing commitments from the source, 
that is, the owners of the rights to the program, whoever they may be. Is 
it contemplated that primarily TECO or RKO perform the function of ne- 
gotiating for and obtaining programs from sources? A. I think that both 
of us will be involved in this. As long as it is understood that we are the 
last responsible agent for determining the program that goes. into the sub- 
scription television set , and also the price that is charged the set owner, 
we don't expect that we will be buying programs exclusively from TECO or 
from contractors with whom TECO is associated. I think TECO is in the 
same analagous position as is a film syndicator such as MCA or ZIV, may 
be with relationship to a broadcasters in the conventional TV business. 
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Q. Have you had discussions with the representatives of TECO on 
arrangements for obtaining programming for the operation if it were granted 
by the Commission? A. Yes, we have. 

Q. Recognizing what you say, RKO would retain the last word on 
programming as the owner of the licensee, would you say that TECO would 
play the major role in obtaining commitments in making the programs avail- 
able? Your previous answer to me indicated that RKO retained the right 
and the discretion to reject programs if it felt the public interest wouldn't 
be served by showing them, is that correct? A. That is right. 

Q. But apart from that, and apart -- and you also indicated that 
RKO itself might obtain programs from some sources directly? A. That 
is correct. 

Q. But so far as your planning has gone, is it contemplated that 
TECO would play a major role in negotiating and obtaining commitments 
from program sources and supplying them to the subscription television 
operation? A. No, I believe that we will play that major role. TECO gives 
us -- ! 

Q. What role will TECO play? A. TECO -- in the first place, we 
need not only quality of program, but we need quantity of program. What 
TECO, or any | 
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other program supplier who has potential box office attractions will do, 
what they will do is to extend the number of people who are out looking for 
programs, so that we are not dependent ourselves on the making or finding 
all of the box office attractions. But we feel that we principally will do 
most of the finding of the programs. 

Q. Does this mean that TECO will be negotiating -- let me ask you 
this. In your negotiation so far with TECO, has it become apparent what 
kind of program sources TECO is interested in negotiating? A. Yes. 

Q. Does this include feature films? A. Yes. : 

Q. That they negotiated with the major producers of feature films? 
A. They have had discussions. 

Q. Have you participated in those discussions? A. Some of them. 

Q.. But TECO has conducted negotiations with producers of feature 
films in which RKO has not participated? A. Yes, and vice versa. 


Q. And vice versa. Is your arrangement such that all the develop- 
ments arrived at under TECO's negotiations and your separate ones are 
then communicated to each other? A. No, not entirely, 
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Q. Then you may not be aware of all the activities TECO may have 
undertaken with respect to program procurement? A. I think we are at 
this date aware to a certain degree of their contacts. . 

Q. When you say to a certain degree, would you tell the Commis- 
sion how far -- I am no quibbling, Mr. O'Neill, about small details. What 
I am trying to establish on the record is whether it is just a happenstance 
to happen to find and sign up a program, or whether there is some fairly 
organized pattern or basis on which program procurement will be conduct- 
ed as between RKO and TECO. A. No, I think the thing again is a matter 
of business prudence. For example, TECO is a potential supplier of pro- 
grams not only to our proposed Hartfordoperation, but to other subscrip- 
tion television outfits such as the closed circuit operators. Consequently 
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TECO has a broader market for their potential than just Hartford. So 
consequently TECO in their particular contacts with program contractors 
may want to try to find out whether markets other than that controlled by 
RKO generally are available. 

So that consequently TECO's scope of activity goes beyond the ac- 
quisition of programs for Hartford. As you know, there is presently a 
closed circuit operation in Toronto, and there are proposed circuit oper- 
ations in 2 number of other places. TECO obviously is interested in sup- 
plying these areas, too, 
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so that their scope goes beyond that of just supplying Hartford. 

Q. Mr. O'Neill, does your understanding of TECO visualize that 
TECO, in full conformity with your agreements, could proceed to obtain 
the rights to a program, whether it be a feature film or any other, from 
the owner of the program, and then make a separate basic arrangement 
with RKO concerning the use of that program by RKO for the operation? 
A. That is possible. 

Q. You say it is possible. Is it the pattern? A. Yes, it specific- 
aliy can be done, yes. 

Q. That isn't quite what Iam asking you. I am asking you whether 
you visualize that this would be the ordinary course of handling program 
procurement to any extent? A. It may be, provided that nowhere in TECO's 
negotiation with that contractor do they imply or express Hartford's will- 
ingness to comply. 
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Q. The discretion as to your ability to accept or reject programs 
‘was understood from the beginning, and I was trying merely to establish 
in the record your answers to questions concerning TECO’s role. And I 
think you have helped us on it. Now, what negotiations have you, has RKO, 
conducted, in what areas, or with whom have you conducted negotiations 
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for obtaining programs directly in which TECO would have no interest ? 
A. Yes, we have. ; 

Q. Have they -- what kindof -- — | 

MR. COHN: May we get the question read back, please, Mr. 
Chairman, and the witness’ reply ? 

THE CHAIRMAN: Read the question, please, and the eae 

(The question and answer were.read-hy.the reporter). 

MR, COHN: Mr. Chairman, I suggest that the answer was not re- 
sponsive to the question. | 

THE CHAIRMAN: Just a minute. 

Did you read the last question and answer? 

THE REPORTER: Yes, up to the interruption. 

BY. MR, STEPHENS: : 

Q. RKO, I understand from your previous answer, has conducted 

on its own behalf and separately from TECO negotiations of sources of 


programs looking toward the flow of programs directly to RKO, is that 
correct or incorrect? 
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A. That is correct. 

Q. And what would be the kind of programs:on which you have 
conducted those negotiations? And let's take them separately. Do they 
include feature films? A. They do. ; 

Q. Were these negotiations conducted with major producers of 
feature films? A. They were. 

Q. How do you and TECO keep from stepping upon each other's 
toes in Hollywood? Iam trying merely to establish the pattern. What 
is your understanding of that? A. Because our contacts for feature films 
are limited to their use in Hartford. TECO may may have more estensive 
plans. 

Q. Have you approached some of them same producers of feature 
films that TECO has? A. We have, yes. 
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Q. And have you approached them for arrangements which would 
perhaps look toward the supply to you, not to TECO? A. That is correct. 
Q. While TECO may have negotiated with the same producer for 
a supply of film that would come through TECO to you? A. No, I think 
that TECO may have made contacts which also looked for a supply directly 
to us. Remember that TECO is a recipient of a franchise royalty on all 
income that we do, 
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so that TECO inferentially is involved in our income. 

Q. I wasn’t questioning TECO's interest in the income. I was try- 
ing to clarify as far as you can help us what is the pattern of program 
flow, and it is still not clear whether most of the programming will come 
through TECO with some incidental amount coming directly from your 
sources, or whether it is the other way around. Don't you know? A. I 
think all the programming will come directly from the contractor to Hartford. 

Q. Do you mean to say that there will be no programming on which 
TECO has acquired rights to negotiations with the owner of the program- 
ming? A. TECO may have acted as an agent on the particular arrange- 
ment. But Iam quite sure that the deal will be directly between the sup- 
plier and RKO General. Now, TECO may have the rights for markets 
other than Hartford, which they then will make some type of an agent deal 
on, it is 2 question of whether there are a dealer or agent, I don't know, 
there are all kinds of possibilities in this. 

Q. if that is the position, Mr. O'Neill, that there will be all kinds 
of possibilities, then the Commission will be aware of that. So far as 
those possibilities look like visible plans, I think the Commission is en- 
titled to know what those plans are. And my own understanding of your 
answer is that it is quite a wide open situation as to how the 
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programming will flow to this operation. For the moment I don't wish to 
assume this line of questioning less you wish to add something to what you 
have said. A. Well, if 1am understanding what our obligations are in the 
matter of programming, our obligations are to obtain the last word on the 
program that goes over our air, and also to retain the right to decide the 
charge to the subscriber. I wasn't aware of the fact that we were obliged 
to say how we acquire a product, whether we do it through agents, whether 
we do it through dealers, or whether we do it directly, I didn't realize that 
this was a part of our obligation. 

Q. Mr. O'Neill, I didn't, I hope, make any suggestion as to what 
your obligation was. I was suggesting, however, that with reference to 
programming to be broadcast by a broadcast station, it has been of interest 
to the Commission in the regular service how these programs originate 
and how they flow through various channels to the stations. And I have as- 


sumed that if the interest in that is such that at this moment hearings are 
going on on the West Coast on the subject with respect to regular television 
programming, it would be natural for the Commission to look to you for as 
much light as it can get on what the pattern will be on subscription tele- 
vision for Hartford. A. Mr. Stephens, we in the regular television busi- 
ness very seldom do any business directly with the program 
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supplier. I would imagine we do business with at least fifty or seventy- 
five different people who have certain franchises with program suppliers. 
Now, we don't visualize any difference under a subscription television 
situation. We may have the time when we are doing business with 25 or 
35 people for program supply. 

Q. Mr. O'Neill, may I say, I certainly hope that I didn't leave the 
impression that if you gave one or the other answer you would place your- 
self in a false position or in a faulty position, I was merely trying to find 
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out what the position was. And I think you have helped us some. Later I 
think there will be occasion for developing more testimony on this subject. 


But for the moment I think that we might usefully pass on to another subject. 
= * = a * 


[Tr. 176] 

THE CHAIRMAN: Now, this is the basis on which I have let this 
question go on. In Issue 3, whether the conduct of the trial subscription 
operation proposed at Hartford would adversely affect the operation of the 
television interest in the Hartford area, I assume, is under our discussion 
this morning. Now, Exhibit No. 7, page 27, Appendix B, seems to indicate 
that TECO will therefore act as representative and agent of the broadcast 
interests in arranging the booking of programs. Now, a supplemental agree- 
ment, as I understand, revoked Section 7 of this particular contract. And 
then counsel this morning brought up, or this afternoon, referred to page 
58, Appendix C of Exhibit No. 7 -- these are all the application exhibits I 
am referring to -- sub-section (f}, in which "TECO shall at all times co- 
operate with and use its best efforts to aid and assist franchize holders and 
stations in acquiring subscription programs for broadcast in the area served 
by the station.” So it seemed to me that here was a question that counsel 
was going into, what are the mechanics of the arrangement in the light of 
contractual arrangement, in this instance between TECO and RKO and Hart- 
ford Phonevision. 

MR. PIERSON: As I understand the witness’ answer, it is that the 
only buyer of programs for the station is going to be RKO, that TECO -- 
whether you can call TECO a procurer in the best sense of that word -- if 
it goes out and attempts 


(Tr. 177] 
to obtain programs for this and then submit them to RKO, I don’t know. But 
I think Mr. O*Neill made it clear that they were in the same position as 
anybody else who attempts to get rates. Then counsel wants to know whether 
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the major procurer of the program would be RKO or TECO. And I think 
maybe the terms are confusing. 

THE CHAIRMAN: As I pointed out in this original contract, TECO 
was going to be the agent that was going to get all this, was going to be the 
booking agent for this operation. 

MR, PIERSON: Yes. 

THE CHAIRMAN: And that was changed, eee a ee 
leted by supplemental agreement. And now the agreement, as I understand 
on Appendix C, is that Bee SoS ee 
efforts to aid and assist," and so on. 

MR. PIERSON: That is correct. 

THE CHAIRMAN: I think what we are Satie oetting atiea? in what 
way is TECO going to aid and assist in the development of practices that 
will develop in this particular section under the present understanding. And 
as I understand it, that is what counsel is getting at. : 


MR. PIERSON: If counsel wishes to examine on that, then Iam cer- 
tainly sorry about my interruption. I thought what counsel had indicated was 
that somehow or another Mr. O'Neill had stated that counsel would go out 
and try to get programs 


[Tr. 178] 
to go over subscription television in Hartford and elsewhe re, that he should 
indicate in addition to that whether the major portion of the programs that 
they would get would come from TECO or somebody else. 

THE CHAIRMAN: In the light of this contractual history, it seems 
to me that his questions have not been far afield. 

You may proceed. 

MR, STEPHENS: Thank you. ' 

BY MR, STEPHENS: : 

Q. Would you like, Mr. O'Neill, to add anything further to the record 
on this general line of questioning. Or do you feel that it should stand so far 
as you are concerned where it is? A. I think that it is sufficiently clear the 
way it stands. : 
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Q. I would say -- would you agree that it is sufficiently clear that 
it isa’t clear? 

THE CHAIRMAN: That is asking for a conclusion of the witness as 
to the effect of his testimony. Let us make the question more specific. 

BY MR. STEPHENS: 

Q. Am I right, Mr. O'Neill, that what has been made clear is that 
the intentions and possibilities and the evolution are uncertain at this time 
with respect to the questions I have been directing to you? 
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A. Not completely uncertain. 

Q. How can you make them certain? A. I will make them certain 
this way, that the major procurer of films will be RKO, TECO may act, in 
the words of the Chairman, as a booking agent, but the major acquisition 
of products of value will be done by RKO. 

Q. Then it is expected as of now -- and I want to say, incidentally , 
that I have not been asking you to give a precise iron-clad guaranty. We 
are aware that what we are talking about is a trial proposal -- but does 
your last answer mean that for the most part the feature films that you 
‘would show would be obtained under direct contractual arrangements en- 
tered into between RKO and the producers or directors, and that TECO_ 
would not participate in those agreements? A. That is my present belief. 
I don't know -- I am not sure you can understand what the participation 
that you refer to may be. 

Q. Well, earlier you suggested that TECO might negotiate the rights 
for subscription television show ing the feature films through a number of 
stations, if that ever came about -- A. That is true. 

Q. -- but that with respect to the Hartford trial the rights would 
be obtained for RKO? A. I believe that the contracts will be between RKO 
and the delivering producer of feature films. Whether you are 
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discussing TECO's interest as a financial interest, whether they would re- 
ceive a commission -- they already are entitled to a franchise fee on all of 
the income from the particular programs in question -- these are things 
which we have not worked out. : 
Q. Nor have I asked you, Mr. O'Neill, to lay out those financial de- 
tails. Thank you. : 
* * * * * 
MR. PIERSON: May I interrupt for a moment, Mr. Stephens. 
The Chairman referred to an earlier contract of TECO's. I 
am not certain whether you were under the impression, Mr. Chairman, 
that that contract was between TECO and RKO. It was not. The earlier 
contract from which you read, so that the record is clear, was a contract 
entered into in 1949 between Zenith and TECO, and RKO = not privy 
to the contract. 


MR. STEPHENS: And if I may add to that, it appears that in a 
supplementary agreement also between Zenith and TECO, that clause 
was rescinded. 


THE WITNESS: That is correct. 

MR. STEPHENS: Paragraph 7 of the Zenith-TECO agreement, 
which had indicated that Zenith was expecting TECO to act as repre- 
sentative and agent in the arrangement and booking of programs. 

Now, it is evident, Mr. Chairman, that in general contracts 
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there has been some alinement with the conditions of the Third Report. 


I felt the Commission was entitled to know, however, something about 
the literal plans and specific understandings that have been developed 
so far. That, I understood, was the purpose of this whole hearing. 

MR. PIERSON: I just wanted to be certain that in the reference 
to an earlier contract in the record it was clear that this was a ten or 
eleven year old contract between Zenith and TECO, that RKO was not 
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involved in any degree in it, and ten years later it did enter into a con- 
tract with Zenith, and Zenith re-formed its contract with TECO in which 
the earlier revision to that was removed by an agreement between Zenith 
and TECO. 

THE CHAIRMAN: I pointed that out in my statement, as I recall. 

MR. STEPHENS: I would add just this, Mr. Chairman. In the 
view of the Broadcast Bureau this application on its face can be read 
reasonably to conform with every condition of the Third Report. And we 
understood that the purpose of the inquiry here in this hearing was to 
acquaint the Commission in a more direct and refined way with what it 


might expect if a grant were made. 


= * * 


[Tr. 210] 

Q. When you approach a householder, Mr. O'Neill, to elicit his sub- 
scription, what do you plan to offer him as a minimum undertaking with re- 
spect to programming he may expect to receive, if any? <A. Well, not 
knowing specifically what programming we may have at the time we make 
this installation, it would be difficult for us to, other than generally, give 
him an idea of our programming set up. 

Q. Well, would it be your plan to ask him for an installation fee of 
up to some, and I think we have now established that it will not exceed ten 
dollars, and that it will probably not be below $7.50 -- are you telling the 
Commission that your plan is to approach the public in Hartford and elicit 
an undertaking to pay 2 $7.50 to $10 fee for programming such as later may 
be found to be available but without giving any indication as to whether it 
will include at least one movie a week or at least three movies a week or 
any other kind of minimum guarantee or warranty of what they may expect 
in return for their fee? A. I think at the time that we are soliciting a 
subscriber, we will at that time have had some firm commitments as to 
program material. Now, what he can anticipate in the future, this depends 
greatly on our ability to augment whatever start off product we have. 
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The question of whether he would then spend his ten dollars is en- 
tirely up to him. If he decides that he does not want to spend the ten dollars, 
then that is final. If he decides that the ten dollar risk is worth it for what 
we presently have, and we are not successful in augmenting that particular 
program fare with attractive additional product, then at any given time he 
can stop using the service. So I think that is his bet is ten dollars or $7.50 
or $4, whatever it may be, his bet is that that amount of money is he is bet- 
ting on the programs that we have at that time. 


Q. And you will at that time? A. He gets a bonus -- 

Q. I didn't mean to interrupt you. A. He would get a bonus if the 
programming material is graded upwards. 

Q. But when you do sign him up you are saying to the Commission 
that you expect then to be in position to tell the subscriber what, at a mini- 
mum he may expect by way of programming. A. I don't think it will be 
possible for us to get any subscriber to agree to pay $10 on the basis we 


have nothing but promises as to what we may have. 
Q. But at this point you are not yet prepared to indicate what that 
minimum might be? 


[Tr. 212] 
A. Because we have no commitments for programming because we have 
no firm commitments that we will be in business. 
Q. Yes. So you are asking the Commission to authorize you to put 
in up to a ten dollar installation charge for such offerings as you later de- 
termine you are able to make? A. That is true. 


Q. Very well. 
x 


[Tr. 213] 
THE CHAIRMAN: I would be interested to know if, there is the 
point , how much does a decoder cost you? 
THE WITNESS: Oh, this I don’t know. I have no idea what the decoder 
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costs. We have a formula with Zenith which is based on a cost plus 
basis but what it ccmes out to I don't know, and I must admit that they 
haven't illuminated me on it recently. 
BY MR. STEPHENS: 

Q. Do your contracts not disclose that on 2 contingent or a tenta- 
tive basis RKO is prepared to invest sums ranging from two to ten mil- 
lion dollars in this experiment? A. That is true. 

Q. Or I should have said trial. 

And having decided that you wished to make it possible to make 
this investment, you are still saying that you do not have an approximate 
idea of the cost to you? 
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A. Oh, yes, I have an approximate idea. For our figures we have used a 
cost of 125 dollars for a decoder. 
= Q. Thank you, that is the answer to the question I asked some time 
back. A. Ali right, but it may be $150 and it may be $75. 

Q. I wanted to indicate that we were not trying to establish a 
figure you would be bound by but to get an indication of the order of 
costs. 

It would be upwards of $100 per subscriber? A. Yes. 

Q. Now what is the minimum patronage that you would expect 
2 subscriber to give your service in order to justify your leaving the decoder 
at his house? A. That I am not prepared to say right now because I don't 
know what all of our other costs, in other words, if we pay $125 for a de- 
coder, then we are sure on a certain useful life of the decoder what the 
depreciation will be. 

Today we still don’t know, although we have estimates of what 
our service and maintenance costs would be, we have estimates of our 
administration costs, but what they will actually be we will not know, and 
I think that is what we will learn by this particular test. 


* * * x 
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[Tr. 241] 


CROSS EXAMINATION 
BY MR. COHEN: 


[Tr. 278] 

Q. Are any members of the Board of Directors or officers of 
RKO General residents of the Hartford area? A. Not presently. 

Q. Were they, ever? A. Not that I know of. 

Q. Are any members of the Board of Directors or officers of Hart- 
ford Phonevision residents of the Hartford area ? 

MR. PIERSON: Mr. Chairman, I would like to know the purpose 
of this kind of a question because I believe we are getting back to the 
qualification issue. If I am wrong, I have no objection. If I am correct, 

I do have objection. 

THE CHAIRMAN: I think at this point sugacticntwiainelonen 
ruled, subject to it coming -- Counsel no cross examination is not re- 
quired to state the basis for each question, but if this line of questioning 
doesn't develop into material, we will consider a motion to strike. 
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MR. PIERSON: Thank you. 
BY MR. COHN: 

Q. Can you answer my last question, sir? A. Hartford Phonevision 
is a company that is not more than six months old, and it is possible that the 
directors and officers of Hartford Phonevision, or at least some of them, 
will live in Hartford when all of the implementation of what is proposed for 
Hartford Phonevision has been accomplished, if it will be accomplished. 


[Tr. 279] 
Q. Now, can you answer my question, which was: Are there any 
members of the Board of Directors or officers of Hartford Phonevision 
presently residing in the Hartford area? A. No. 


* x * * 


[Tr. 299] 

Q. I see. Will you please turn to Exhibit Nos. 3 and 4, I want to talk 
about both of them. 

MR. PIERSON: Is that Hearing Exhibit ? 

MR. COHN: That is correct, Mr. Pierson. 

BY MR. COHN: 

_Q. How many hours a day does WHCT presently operate , I mean as 
of this week, for example? A. 57 hours, I believe. 

Q. Did you ever have a proposal particularly during the past month 
or two to operate more hours than that? A. A proposal from whom? 

Q. Yourself, I mean have you ever given consideration to operating 
more hours? A. Yes, possibly. 
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Q. Do you know? A. It could be in our overall deliberations as to 
whether we should operate more or less. This has always been. 
Q. Your present schedule on Sunday is from what hour to what hour? 
A. I will have to look the subject up. 
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Q. Iam talking about your present schedule, sir. 

MR. PIERSON: May I give him the. present schedule? 

THE WITNESS: I have it. 

MR. COHN: If you have any other source material to look at, look 
at it, Mr. O'Neill. | 

THE WITNESS: Our schedule as of Sunday, October 2 was from 3:30 
p.m. with the closing at 1:06 a.m. i; 

BY MR. COHN: 

Q. You say October 2? A. Sunday, October 2. 

Q. Is that your current schedule at the present time for Sunday? 
A. I believe this is the most current one that we have. 

Q. Mr. O'Neill, I hand you a document which I do not intend to offer 
in the record, but would you agree with me -- : 

MR. PIERSON: Mr. Cohn, I wonder if you could have it 
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identified even if you don't want to offer it. 
BY MR, COHEN: 

Q. Will you please tell us what that is? A. This is a channel 18 
Hartford program schedule. 

Q. Of a printed kind and color? A. Yes. 

Q. And this was distributed presumably to some regular mailing 
list in the Hartford area? A. Yes. 

Q. What is the date of it? A. The date of mailing or the date? 

Q. The date on the program schedule? A. Monday, September 12 
is the starting date. 

Q. What does it indicate for Sunday on that program schedule ? 
A. Oh, it indicates a program ahead of 3:30. 

Q. Yes, sir. A. 1:30 Champs and Challengers and it says under- 
neath, this “Begins October 9.” 

Q. Right and that would be live? A..I am afraid -- 

Q. Isn't that what the "L" stands for? A. Oh, yes. 

Q. That would be live wouldn't it? A. Live show? Right. Then -- 
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Q. What did you propose beginning October 9 from 2:00, from 2:30 
to 3:00? A. "Scope," as it appears on this. 

Q. Right. As it appears on this what would be the programming be- 
ginning October 9 from 2:30 -- strike that. From 3:00 to 3:30? A. Yes, 
sir, “Quest for Adventure." 

Q. How wide a distribution did this have? 

MR. PIERSON: This being what? 

MR. COHN: This being the document I am showing him. 

THE WITNESS: I don’t know. 

BY MR. COHN: 

Q. Would you assume it would be offered to as many people in the 
Hartford area as you can find? A. I think we can find the information ex- 
actly for you. 

Q. Were any of these three programs actually begun on October 9? 
A. That I don’t know. 

Q. Mr. O'Neill, do you know whether the program, *Champ and Chal- 
lengers,” has ever been on WHCT? A. No, I don’t know. 

Q. I show you, Mr. O'Neill, what Mr. Pierson and I have agreed is 
the March 1960 ARB Hartford Report for the -- 
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for the Hartford Television audience and ask you to turn to Sunday. 

MR, PIERSON: Mr. Cohn, would you mind if the record shows that 
was under prior ownership? 

MR. COHN: I think that is in the record already. 

BY MR. COHN: 

Q. And turn to Sunday at 1:30. What was the highest rated program 
over any television station in Hartford at 1:30 on Sunday according to this ARB? 

THE CHAIRMAN: What date? 

MR.COHN: March 1960. 

THE WITNESS: 6.2. 
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BY MR. COHN: 
Q. What was the name of that program? A, "Champs and Challenger.” 
Q. What television station was it being broadcast? A. Over WHCT. 
Q. What was the next highest rated program? A. 3.4. 
Q. What station was that over? A. It was over WIKC. 
Q. And that is the VHF station? A. In Hartford, yes. 
Q. And so for this particular program at that particular time, 
WHCT had twice the audience that WTIC had, 
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is that correct , according to this ARB, approximately twice the amount ? 
A. Yes. ; 

Q. Now, has WHCT since you have been the owner of it, broadcast 
this program, “Champ and Challengers?” A. I don't know. 

Q. Can I assume, Mr. Pierson, that unless you find information to 
the contrary the record will indicate that the program was not broadcast 
under this management ? | 

In other words, Mr. O'Neill has testified he doesn't know. 

I can understand that. What I am asking is that the applicant find out 
whether the program had been broadcast during the present management 
and if so, supply that information for the record? 

MR. PIERSON: Are you asking me a question still? © 

MR. COHN: Yes. 

MR, PIERSON: We will check on it and correct it if it is not correct. 

BY MR. COHEN: 

Q. Mr. O'Neill, you presently telecast over WHCT the million dol- 
lar movie, is that correct? A. That is correct. 

Q. And that is from the hour 7:00 to 8:30? A. It is various times 
through the week. 
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[Tr. 305] 

Q. And these are motion picture films? A. Yes. 

Q. Are these motion picture films of an outstanding film classic? 
A. Of an outstanding film classic? 

Q. Are they outstanding film classics? A. Not necessarily , not 
in whole, they are, some of them may be classics. 

Q. Returning once again to the document of September 12, 1960, 
that you were identifying before and to which reference has already been 
made, correct me if I am wrong, at the bottom of the page there is a nota- 
tion of highlights of the week, and one of the highlights is film. Million 
Dollar Movie” brings an outstanding film classic to channel 18 television 
screen. Is that correct, sir? A. Yes, that is correct. I might add that 
in that regard there hasn't been a picture produced that was not an outstand- 
ing film. 

(Laughter). 

Q. Including -- 

THE CHAIRMAN: I tried to find out the same thing. I found that out 
in the Paramount case the producers testified to that in that case. 

BY MR. COHN: 
Q. And continuing reading here and correct me if I 
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am wrong, this document from which we are reading effective Monday, 
September 12, 1960, the program schedule of WHCT, "In addition late 
afternoon viewers enjoy improved program ming on WHCT's movies at 
4:00," what is the meaning of improved programming of movies at 4:00? 
A. Well, that is, that may be a Madison Avenue term. I think it is pretty 
hard to pin down. ¥f it gets better rating that obviously was improved. Au 
it hag to do to be improved is better than the last one, does it not? 

Q. Mr. O'Neill, the program schedule indicates, does it not, that 
you carry live the "Race of the Week” on Saturday from 4:00 to 4 -- 4:30? 
A. That is true. 
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Q. At the present time? A. That is true. 

Q. Is that commercial or sustaining? A. That is a feed from our 
station in New York, Channel 9. | 

Q. Now, can you answer my question? A. I don't know whether it 
is commercial or sustaining. i 

Q. What is the nature of that program? A. It is horse races. 

Q. Any particular kind of horse races? A. Well, they are flat 
races, I believe they call them. 


[Tr. 307] 

Q. And Saturday afternoon you presently carry, "Junior Duckpin 
Bowling?" A. It was on as of Saturday, October 1, whether it is still on, 
I don't know. : 

Q. Is that on a commercial or a basis? A. That I don't 


know. 

Q. It is live, is it not? A. Yes, it is live. 

Q. Do you intend to carry that program in the event you are author- 
ized to have Phonevision? A. I believe that that was one that was replaced -- 
five o'clock. No, that was -- no, that show would be replaced. 

Q. The show is presently an hour in duration? A. Yes. 

Q. On Thursday afternoons at 8:30 p.m. you carry the "Pro Foot- 
ball Highlights" at the present time? A. On Thursday afternoon. 

Q. Uh, huh. A. This does not show on my schedule of September 29. 

Q. Well, I show you the September 12 schedule, which you identified 
before as being something published by WHCT, and in this printed form dis- 
tributed to people in Hartford. It does indicate that fact, does it not? A. Yes. 


[Tr. 308] 
Q. Was this program ever telecast on WHCT? A. That I don’t know. 
Q. Is football popular in Hartford? As a spectator sport? A. I 
assume that it has a certain amount of popularity. I think that could be de- 
termined by the ratings. 
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Q. Is professional football popular in that Hartford area as a spec- 
tator sport? A. As'a spectator sport, you mean would it be played in Hartford? 

Q. Iam making a difference between the participants in a sport and 
those who like to watch it. A. Oh. 

Q. My question is, is professional football of interest as a spectator 
sport? A. Yes, it is. 

Q. To the Hartford people? A. Yes. 

Q. Do you presently carry any pro football highlights or any pro 
football games? A. You know this is a playback, this is a film we are talk- 
ing about. 

Q. Idid understand it. A. I don't know if we do or not. 

Q. Mr. Chairman, Mr. Pierson has another copy of the 
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document from which I am reading, he asked me whether it would be all right 
to give it to Mr. O'Neill and the answer is obviously yes, I think it would 
expedite the entire examination. 
BY MR. COHN: 

Q. Mr. O'Neill, if you have Phonevision would you carry any news 
programs? A. Yes. 

Q. When? A. You mean on subscription? 

Q. Any news programs of any kind during any portion of the day. 

A. Yes, it would be our intention to do this. 

Q. Would you please turn to Exhibit 3 ig tahoe me where that 
is indicated? A. Exhibit 4 -- Exhibit 3 shows our probable subscription 
program schedule, and for graphic purposes we reduced the present format 
by the amount of subscription programs that were to be superimposed, and 
we changed our present format not at all. This was for purposes of graphic- 
ally fllustrating what our schedule may look like. This does not mean that 
this is our hard and fast planning for what our conventional television pro- 
gramming will be. And it does not mean that we are confining ourselves 
to 30 hours. May we still go 57 hours or 60 hours on conventional 


[Tr. 311] 
197 


[Tr. 310] 
TV as we have prior to subscription television operation. 

Q. Mr. O'Neill, would you please turn to Exhibit 4, which has been 
received in evidence, and show me, if you can, where news programs are 
indicated here at any point? A. There are not any because there presently 
are no news programs on WHCT. 

Q. Do you have in front of you the brochure published by WHCT ef- 
fective Monday, September 12? A. Ido. 

Q. 1960? A. Ido. 

Q. Would you please read the first item over to the left under high- 
lights of the week? Would you please read it out loud to the Commissioner? 
A. I haven't found it. 

Q. Over the left hand corner under “Highlights of the weeks 
A. You mean on Sunday? 

Q. No,thetext at the bottom of the page? A. Oh, OK, I have got 
it. It says: 


"Highlights of the Week. News up to the minute local, state and 
national news _ highlights to keep you well informed. Reported every 
hour on the hour by C. B. Patterson, one of Central Connecticut's 
most familiar television newscasters." 

I assume that this is done or was being done. 


(Tr. $11] 

Q. Well, do you know, sir? A. I don't know. 

Q. Do you know whether any news programs have been carried over 
WHCT? A. I think this may be ascertained, I don't know of my own knowledge. 

Q. Do you know whether any news programs have been carried on 
WECT since Hartford Phonevision took over? A. I don't know of my knowledge. 

Q. In the event you are carrying at the present time the kind of news 
programs which you described as "up to the minute local, state and national 
news highlights to keep you well informed and reported every hour on the 
hour by C. B. Patterson, one of Central Connecticut's most familiar television 
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newscasters.” Will you continue that kind of broadcasts during the phone- 
vision period as set forth on Exhibit 4? A. May I have the question? 

Q. Will you read the question back, Mr. Reporter? 

(The question was read by the reporter). 

THE WITNESS: It will be our intention to continue some type of 
news coverage in our conventional TV area, or conventional TV hours. 
Whether it will be the same as we have done in the past I would not guar- 
antee that. I would not guarantee that on any of our stations. 


[Tr. 312] 
BY MR. COHN: 

Q. Mr. O'Neill, can you now answer my question which was di- 
rected only to the Phonevision period? A. In the Phonevision period you 
are asking about ? 

Q. That was the only question, sir. A. Obviously any news that 
we carried in the Phonevision period would be -- would go out unintelligibly 
if it were done on the picture. 

We would carry off camera news during the Phonevision period and 
we may do this actually. 

Q. Lam sorry, I didn’t follow you. Do you presently intend to carry 
any regularly scheduled news programs during the Phonevision period? 

A. No, we do not. 
* * 


[Tr. 314] 

Q. Mr. O'Neill, in the event that during the time that WECT is tele- 
casting Phonevision, a news story broke of significance, not world shaking 
in the sense, God forbid, the death of the President or something like that, 
but nevertheless of tremendous significance, would you interrupt your 
Phonevision broadcasts in order to advise the public of that news? A. You 
mean ourselves plus the other five stations in the area? 

Q. Can you just answer my question, sir? A. I don't know. 


[Tr. 315} 
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Q. Have you given any thought to that question? A. No, but I will 
now that you brought it up. 

Q. If you did, do you think it would detract from the quality of the 
box office of the film or the opera or the ballet which you were showing? 
A. No, it would not at all. It would add to it. 

Q. Now, referring once again to Exhibit No. 4 -- Strike that. It is 
not in the exhibit itself, it is what you previously testified to -- yes, it is 
page 2 of Exhibit 4. You presently telecast "Open End.” A. Yes. 


[Tr. 315] 

Q. On a commercial or sustaining basis? A. Sustaining, I assume, 
Iam not sure, but I would assume. 

MR. COHN: Mr. Pierson, would you stipulate with me that accord- 
ing to the logs which Mr. Pierson, has supplied me, Mr. Chairman, that 
"Open End" is indicated as a commercial program sponsored by Russell 
Pontiac? May Mr. Pierson check the logs on that and later stipulate and 
I won't take it up with the witness. : 

Will you so stipulate? 

MR. PIERSON: I understand it is partially true. Some of the "Open 
End" programs are sponsored and some are not. 

MR, COHN: Whatever the logs show on WHCT. 

MR, PIERSON: You have the logs. If you want them exactly, we 
gave them to you for that purpose. 

MR. COHN: Yes. 

MR, PIERSON: But you asked me to stipulate. 

MR, COHN: I will bring the logs here and whatever the logs indi- 
cate, Mr. Chairman, we will include it in the record. 

MR, STEPHENS: Mr. Chairman, if it would help, we have a copy 
of the logs. The same copy. 

THE CHAIRMAN: ar erg ha ag toe i ee 
the board or, I don't understand? 

MR. COHN: “Open End” comes once a week. 


[Tr. S16} 
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[Tr. S16] 

THE CHAIRMAN: I understand it comes on Sunday night. 

MR. COHN: And through the weeks that I have recalled. Instead of 
taking the time of the Commission at this particular time, I will pursue that 
tomorrow and have those particular day's logs present here and read the 
information into the record. 

MR, PIERSON: Mr. Chairman, this might be a good time for us to 
note for the record that we did furnish Mr. Cohn logs of the weeks that he 
requested which weeks also, one of which also was used as the basis for 
our program exhibits, but they were weeks specified by Mr. Cohn. 

THE CHAIRMAN: The record may so show it. 

BY MR. COHN: 

Q. Mr. O'Neill, referring once again to the program log of WHCT 
TV channel 18, effective Monday September 12, 1960, according to that log, 
what does the station carry from 11-00 to 11:30 on Saturday? 

MR. PIERSON: According to that log. 

BY MR. COHN: 

Q. According to that brochure? A. The name of the program is 
Phone the Pastor.” 

Q. What does that program consist of? A. As I understand, it is 
a live show that is religious, that involves telephone calls through the studio. 


(Tr. 317] 

Q. According to Exhibit No. 4, you do not intend to carry that pro- 
gram any more? A. That is true. 

Q. And the program, “Be Our Guest” -- Strike that. "Let's Travel” 
carried by the station from 8:30 to 9:00 p.m. on Tuesdays, live, is that cor- 
rect, sir? A. Yes. 

Q. Would you please tell the Commission how this program is de- 
scribed in the lower right hand corner of the brochure which I handed you 
under Special Features? A. "Travel Tips, interesting guest interviews and 
fascinating films with WHCT’s edited program on ‘Let's Travel.’ 


[Tr. 318] 
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Q. Do you intend to carry that program in the event you were 
authorized to operate with Phonevision? A. Not in the position that it 
has been in. 

Q. In what position would you intend to carry it? According to 
Exhibit 4? A. We may or may not intend to move it elsewhere. 

Q. Is it reflected on Exhibit 4? A. No, it is not. That was not 
the purpose of Exhibit 4. 

Q. Mr. Chairman, I ask that the last remark of the witness be 
stricken as not responsive to the question. 

THE CHAIRMAN: Read the question, please? 


[Tr. 318] 
MR, PIERSON: He said it is not which is responsive. 
MR. COHN: But it was the last remark. 
MR, PIERSON: That was not the purpose of Exhibit 4 I think it is 


proper for the purpose to so reply. 
THE CHAIRMAN: Let me have the question read, please? 
(The question was read by the reporter). 
THE CHAIRMAN: I think that is a fair explanation of his answer. 
Motion to strike is denied. 
BY MR, COHN: 
Q. Do you intend, if you are authorized to telecast with Phonevision, 
to carry the program which you presently carry of "Piano Pope?" A. I 
don't know. 
Q. Do you recall your testimony on direct when you said you were 
not going to? A. No, not necessarily, I don't recall that, 
MR. PIERSON: Exhibit 4 shows it. 
THE WITNESS: Well, Exhibit 4 shows that, yes. 
.[BY MR. COHN:] met ae : oe 
Q. Shows that you will not carry it, is that correct ? A. Ona 
probable schedule basis. 


[{Tr. 318] 


Q. Exhibit 4 also shows that “Open End” will not be carried, is 
that not correct? A. That is on a probable schedule basis, Exhibit 4? 


[Tr. 319] 

Q. These are the representations to the Commission as the way 
you see it now and the way you think you are going to operate, isn't that 
correct ? 

MR. PIERSON: Mr. Chairman, I think one of the difficulties that 
Mr. Cohn is getting categorical answers, is that we introduced a probable 
schedule for the purposes of trying to exemplify what might occur on the 
best prediction or basis that the witness could now make and he stated 
that it was not necessarily a representation as to what would actually happen. 

That it was done as our best attempt to show what might probably 
exist with respect to programming, and Mr. Cohn's questions goes will 
you or will you not broadcast such a program? 

Now the applicant does na say that they will or will not, that they 
probably will not if this schedule eventuates, have such 2 program. Now 
it is trying to put in the witness’ mouth by these questions that they abso- 
lutely will not have a program. 

MR. COHN: Mr. Chairman, I don't intend to pursue the matter any 
further. On direct examination, not cross examination, at page 63, the 
witness has already testified as to whether these programs would or would 
not be carried, I stand on that. 


[Tr. 320] 
+ * * 
BY MR. COHN: 

Q. At what time did you decide, Mr. O'Neill, that the treatment 
which you described on page 63 of the record, would be given to "Open 
End," “Piano Pops,” and the other programs referred to there? A. As 
I have repeated before, this was a matter of deliberations over a period 
of weeks the finalization of which could have been within the last week or 
ten days. 


| [Tr. 327] 
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Q. Do you know whether anyone has represented to the Hartford 
residents that "Open End” and "Piano Pops” and "Harness Racing,” will 
in fact continue to be carried over WHCT in the event you spe with 


Phonevision? A. I have no knowledge of this. 
* * * 


[Tr. 326] 

Q. Mr. O'Neill, do I understand from your testimony? in reply to 
some questions to Mr. Stephens this morning, that the normal anticipation 
would be that WHCT over its Phonevision telecasts would have approxi- 
mately three or three and a half different films per week? A. Three and 
a half? : 

Q. I thought I understood you to say that percentage-wise it broke 
down, you were breaking it down percentage-wise, as between three and 
three and 2 half. | 

MR, PIERSON: Films. 

MR. COHN: Films, separate and distinct films. 

THE WITNESS: I don't recall exactly pacers but it would 
have said three films. I don't think - 

MR, COHN: I may have misunderstood you, Mr. O'Neill. 


[Tr. $27] 
BY MR, COHEN: 

Q. Thesethree films which you project in your ee would con- 
sume how many hours of Phonevision telecasts? A. Well, if we ran the 
hours from 7 to 11, 7 days a week and changed the bill three times, then 
obviously there would be 28 hours divided by three, so it would be ap- 
proximately nine, with -- in the first place you would have two, two day 
runs and one three day run, one of them would run three days twice a day, 
so they would have six runs. The other two would have four runs, so there 
would be 14 runs in a 28 hour period. 


{Tr. 327] 
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Q. Is it not true, Mr. O'Neill, that motion picture film will be the 
largest single type of box office attraction which you will have on Phone- 
vision? A. I believe that is true. 

Q. Is it not true that in your application you so indicated? A. I 
believe so. 

Q. Do you have the transcript of yesterday before you? 

MR. PIERSON: What page? 

MR. COHN: Page 52. Iam referring specifically to lines 17 and 
18, and the purpose of this question is to try to get some clarification so 
that the record will be straight. 


[Tr. 328] 
MR. PIERSON: Lines 17 and 18, is that what you said? 
MR. COHN: Yes, this is on page 52. 
BY MR, COHN: 

Q. You were here referring to "The three movies at two hours and 
the two movies at one and a half hours, one and 2 half.” Do I understand 
that we are now talking according to page 52 about five and a half movies 
per week? A. No, this refers to five movies a week. Three movies that 
would run in the 7 to II block. 

And one on Saturday that would run an hour and a half and one on 
Sunday that would run an hour and a half, the three that would be changed 
from 7 to 11 would be two hours. 

Q. So that during the average week you would have five separate 
movies? A. That is true, that would be -- 

Q. Telecast over Phonevision, correct? A. Under our projec- 
tions, yes. 

Q. Are you familiar with any of the representations which had 
been made to the public as to the nature of the film specifically by title 
which will be telecast over WHCT in the event you have phonevision 
authorized to you? A. No. 
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MR, PIERSON: Representations by whom? 
MR. COHN: By channel 18. 


(Tr. 329] 
BY MR. COHN: 
Q. You are not, sir? A. No, Iam not. 
Q. Do you know of any representations which have been made by 
Mr. Leitzell? A. On the same subject? 
Q. Yes. A. No. 
Q. I hand you a booklet that Iam sure Mr. Pierson ahead of time -- 
MR. PIERSON: I can give him one. 
MR. COHN: Fine. Would you please do that? 
BY MR, COHN: 
Q. Would you tell the Commission what that booklet is, who pub- 
lished it and who wrote it and who reviewed it? 
COMMISSIONER CROSS: What was the last, who what? 
MR, COHN: Who reviewed it? 
THE WITNESS: The title of the book is "18 Questions and Answers 
about Subscription TV in Hartford.” 
On the back it shows that it is published by Hartford Phonevision 
Company, a subsidiary of RKO General. Who wrote it, I do not know. 
Who reviewed it, Iam sure that somebody in our organization reviewed it, 
I am not sure who. 
BY MR, COHN: 
Q. Have you ever seen it before? 


(Tr. 330] 


A. Yes, I have. 
Q. Have you ever read it before? A. I may have read it quickly. 
Q. How many copies were printed? A. I have no idea. 
Q. How widely was it disseminated? A. I have no idea. 


[Tr. 330] 
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MR. PIERSON: We can get that information. 
THE WITNESS: We got this information -- 
BY MR. COHN: 

Q. I would like to have it. Can you tell me when -- 

MR. PIERSON: You need only request it. 

MR.COHN: Iam making 2 request. 

MR. PIERSON: Would you like to know how widely it was placed? 

MR. COHN: That's right. 

MR. PIERSON: In terms of numbers of people? 

MR. COHN: And area. 

MR. PIERSON: You want us to block out the geographical area? 

MR. COHN: No, I don't want any blocking out. I want a general 
description of a general radius that this publication, this pamphlet was 
published, this pamphlet was distributed in, and the manner of the distribu- 
tion. 


[Tr. 333] 
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[Tr. 331] 
BY MR. COHN: 

Q. Do you know who reviewed it? 

MR. PIERSON: Wait a minute. I don't want my silence to indicate 
we will furnish you information we do not have of record. I have your 
request. I will respond when I find out what information we have that 
we can supply. 

I am not certain if it is on a regular mailing list basis or whether 
they actually kept a record of the persons to whom it was mailed or 
their addresses but if we have it, I will supply it. , 

MR. COHN: Mr. Chairman, I am not interested in the exact 
person it was mailed to or distrubuted to. I want a round figure of 
approximately how many copies were distrubuted, what was the general 
area of distribution. 

THE CHARIMAN: Your request is on the record and he said he 
would undertake to comply with it. 

MR. COHN: All right. 

BY MR. COHN: 

Q. Turning to your application which has been received in evidence, 
you are familiar with it, are you not? A. Yes. 

Q. Is there any place in that application, any indication to the 
Commission by title of motion pictures as to the type of caliber of 
motion pictures which would be 


[Tr. 332] 
presented over phonevision? A. Not to my knowledge. 

Q. This, in the representations to the public to this, is it nota 
fact that Hartford Phonevision has again and again itself or through 
its agents indicated to the public by title of film the type of film which 
they would receive, if not the specific film over ee 
A. I have no knowledge of this. 

Q. Now will you please turn in the brochure -- 


a * x ed 
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[Tr. 333] 

(RESPONDENT'S EXHIBIT NO. 3 WAS MARKED FOR IDENTIFICATION 

AND RECEIVED IN EVIDENCE.) 
BY MR. COHN: 

Q. Mr. O'Neill, will you turn to what amounts to the third page? 

On the third page, Mr. O'Neill, and it is difficult to identify which 
page we are talking about since the pages are not numbered but it is that 
page which up at the top says "Subscription Television can make your 
Home", you find that? A. Yes, I do. 

Q. Two thirds of the way down there is a statement is there not 
"Arrangements are now being considered", do you follow me, sir? 
A. Yes, I have it. 

Q. “Arrangements are now being considered by Hollywood's top 
studios for bringing to Hartford via 


[Tr. 334] 
subscription TV the best of new motion pictures -- feature films of the 
caliber of Ben Hur, Can Can, and From the Terrace"- 
Do you follow that, sir? A. Yes, Ido. 
Q. With which Hollywood top studios were these discussions held? 


* bd = * * 


[Tr. 337] 

MR. PIERSON: You want me to supply now the full names on that? 

MR. COHN: Just read it into the record, Mr. Pierson. 

MR. PIERSON: Well, W. Theodore Pierson is one of them, 
Joseph S. Wright. Peter van Beek. Thomas F. O'Neill. 

MR. COHN: As we go through here can we identify who the people 
are, the person is you, is that correct, Pierson? 

MR. PIERSON: Mr. Cohn, you really don't have that much difficulty. 

MR. COHN: For the record. I happen to know but the 


= 339] 
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[Tr. 338 ] 
question for the record. 
THE CHAIRMAN: I am at a loss as to what you are talking about. 
MR. COHN: I was suggesting Mr. Pierson, for the record. 
MR. PIERSON: Why don't you identify them? I am sure you 
know them as well as I do, and I am not going to satisfy you. 
MR. COHN: I don't know these people, the first names in every 


MR. PIERSON: Do you want me to proceed? 

MR. COHN: Yes. 

MR. PIERSON: May I then complete it, what I have left out? 

Sam Kaplan. 

MR. COHN: Which company? 

MR. PIERSON: Zenith. 

MR. COHN: And Wright is of Zenith? 

MR. PIERSON: Yes, you requested his appearance as president. 

MR. COHN: For the record I want to be sure and van Beek? 

MR. STEPHENS: As long as they are doing this, may the Broadcast 
Bureau inquire the office held by the company? 

MR. PIERSON: Sam Kaplan, executive vice president 


[Tr. 339] 

of Zenith, anything further? 

I will ask the reporter to make Applicant's Exhibit No. 10, which 
I now offer under the stipulation agreed to by counsel. 

MR. COHN: Who is Mr. Paul Mowry, Mr. Pierson? 

MR. PIERSON: Paul Mowry is employed in a consulting capacity 
by RKO General, and I believe in the past -- he is an independent 
contractor. I would not know at this point for whom else he might work. 

MR. COHN: May I ask Mr. O'Neill, whether this information comes 
from his records or is it a combination of records of Zenith and Teco. 


[Tr. 339] 
210 


How was it compiled is all I want to know, Mr. Pierson. 

MR. PIERSON: Well, I asked all of them to send me their 
contacts by letter. 

MR. COHN: I see. 

MR. PIERSON: And I filed it on that basis. 

MR. COHN: I see. I have no objection, Mr. Chairman, particularly 
in light of the fact that all these witnesses with the exception of Mr. 
Pierson will be available for examination anyway and Mr. Kaplan. 


[Tr. 340] 

THE CHAIRMAN: This is Applicant's Exhibit No. 10. Any 
objection? If there is no objection, it is admitted. 

(APPLICANT'S EXHIBIT NO. 10 WAS RECEIVED IN EVIDENCE.) 

BY MR. COHN: 

Q. Mr. O'Neill, you saw a representative of M. G. M. on 
March 30, 1960? A. Yes. 

Q. What was the name of the representative? 

MR. PIERSON: Mr. Chairman, I object to that unless Mr. Cohn 
shows that it is necessary here. 


* * 


[Tr. 369] 


[ BY MR. COHN:] 

Q. Mr. O'Neill, the pending question yesterday at the close 
of the session was: Whom did you see on March 30, 1960 who was 
representing Metro Goldwyn Mayer, according to the last exhibit of 
respondent in this proceeding, Exhibit No. 10? A. Mr. Joseph Vogel. 


* * * * * 


[Tr. 371] 
BY MR. COHN: 
Q. Mr. O'Neill, can you tell me whether the motion pictures 


[Tr. 372] 
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which you plan on running during the period of 7:30 to 11, according to 
Exhibit 4, of a subscruption nature will be regularly released feature 
films for theaters, or designed especially for television? 
A. I believe this is in the record. ee 

Q. Can you answer my question? A. Yes, sir. 

MR. PIERSON: You mean all motion picture in that period? 

MR. COHN: Yes. se 

THE WITNESS: Yes. 

BY MR. COHN: 
Q. Yes what, sir? 


[Tr. 372] 
A. Yes what? 
MR. PIERSON: What was your question? 
BY MR, COHN: 


Q. The question was, will they be especially designed for pre- 
sentation over television, or will they be regularly released motion 
picture features? A. Which question do you want to ask? You asked 
two questions. : 

Q. I am giving you an alternative ‘of one or the other, is it one 
or the other? A. There is more to the alternative ‘than this. 


Q. If you want to explain it, sir, by all means explain it. 
A. If you want to explain the question, why don't you explain that? 
MR. PIERSON: Mr. O'Neill, try to answer his question, please. 
THE WITNESS: May I have the question again? 
(The pending question was read by the reporter.) 
THE WITNESS: They will be regularly released for motion pictures. 
BY MR. COHN: 
Q. Would you please turn to the application, Exhibit 8 -- 
MR. PIERSON: That is the green folder. 
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[Tr. 373] 
BY MR. COHN: 

Q. -- green folder -- page 2. And I call your attention to the 
last paragraph, the third line beginning with the phrase, "motion 
picture product." 

THE CHAIRMAN: Which exhibit is this? 

MR. COHN: Exhibit 8, page 2, sir, of the application. 

BY MR. COHN: 

Q. Let's take the first sentence: "In the course of our survey of 
motion picture availability, we found that some interests believed that, 
when and if subscription television became established on a national 
basis, motion picture product for subscription television would tend to 
be a new category that would differ from either advertising television or 
motion picture theater shows." Would you please explain what you meant 
by that in the application? A. This was an opinion that could have been 
advanced by people that we were talking to. What they meant by it I am 
not sure. 

Q. As far as you are concerned, WHCT is going to take regularly 
released motion picutre film for theaters? 

MR. PIERSON: On 2 trial basis. 

THE WITNESS: Unless something of that nature comes up that is 
of box office value. 

BY MR. COHN: 
Q. You don't know of anything of the nature such as 


[Tr. 374] 
this coming up? A. There is not anything at present available. 

Q. Mr.O'Neill, returning to Applicant's Exhibit No. 10, this 
two page document, "Contacts By Phonevision Participants” and 
turning to page 2, will you tell us, please, who Paul Mowrey is? 

MR. PIERSON: Exhibit 10. 


[Tr. 375] 
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THE WITNESS: Paul Mowrey is a consultant who has been hired 
by RKO. 
BY MR. COHN: 
Q. When was he hired? A. We can furnish that information. I 
am not sure. 
Q. Approximately? A. Nine months, I would say. 
Q. You mean nine months ago? A. Nine months ago. 
Q. And what is his -- 
MR. PIERSON: Would you like the period exactly, Mr. Cohn? 
MR. COHN: No. 
BY MR. COHN: 
Q. What are his duties? A. To explore generally the area of 
programs that may be available for a subscription television test if it 
is granted. , 


[Tr. 375] 

Q. Is he a full time employee of RKO? A. He is acting in a con- 
sultant capacity. : 

Q. Can you answer my question, sir? A. No, he is not an employee 
of RKO. 

Q. He has other interests and activities? A. I know nothing 
of his other activities or interests. 

Q. But he is not a full time employee? A. He is not an employee, 
not even a part time employee. 

Q. He is not a full time consultant, is that correct? 
A. When he is acting on RKO General business he is a full time con- 
sultant on that business. 

Q. Mr. O'Neill, referring once again to Applicant's Exhibit No. 
10 and the date of March 29, 1960, with whom at Warner Brothers did 
you have contact? A. With Mr. Jack Warner and Mr. Bennie Kalmens. 

Q. Mr. O'Neill, do you know approximately during the year 1959 
and/or 1960 how many motion pictures were produced and released in 
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the United States which would be of the box office type that you referred 
to in your direct testimony? A. No. 
Q. Do you have any approximation at all? A. No. 


= * * * * 


[Tr. 379] 

Q. Mr. O'Neill, will you please turn to what has been marked for 
identification as Respondent's Exhibit No. 5, which is a 1960 TOA product 
release schedule. Is there set forth on that sheet the type of box office -~- 
and I use your phrase -- motion picture features that you have reference 
to in your direct testimony? A. Yes. 

Q. And, as a matter of fact, if WHCT were in operation with 
subscription television during the year 1960, there is set forth on 
Exhibit 5 for identification the type of motion picture film which you 
had hoped to present for the public, is that correct? A. The type -- 

Q. The caliber of? A. That is correct. 

Q. Have you seen the film "From The Terrace"? A. No. 

Q. Are you familiar with its plot? A. From the book somewhat. 

2. You have read the book? A. I have read as much of it as I 
could stand. 

Q. Would you intend to put on WHCT a motion picture film 


[Tr. 380] 

of the caliber of "From The Terrace"? A. Of the caliber of "From 
The Terrace". That may not mean “From The Terrace", however. 

Q. What do you mean of the caliber of "From The Terrace"? 
A. A picture that costs the same amount of money, assuming that it 
had the same production and direction of talent in it, and the same star 
cast material, but not necessarily the same subject. Q. Would such 
a picture be in color? 

MR. PIERSON: What picture, Mr. Cohn? 

MR. COHN: This picture of the caliber of "From The Terrace". 
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THE WITNESS: You mean, would it be of the caliber of color? 
It may have been made in color, yes, chats 2 possible. 
BY MR. COHN: 
Q. I was only trying to attempt to establish what you meant by 
the caliber of "From The Terrace". Would the caliber relate itself 


to color? A. No. 
Q. So it could be black and white or color? A. That is correct. 
Q. What about the scope? And you know what I mean by "scope"? 
A. Do you mean the film gauge? 
Q. Cinemascope and all the other wide scopes? A. Yes, I know. 


[Tr. 381] 

Q. Would it or would it not be a regular screen or wide scope if 
you had pictures of the caliber of "From The Terrace"? A. It wouldn't 
make any difference. 

Q. Are you suggesting, Mr. O'Neill, that @ picture --  deckacastiy: 
do you know whether or not the picutre "From The Terrace" was in wide 
screen and in color? A. I would have no idea. 

Q. Have you seen "Ben Hur"? A. No, I have not. 

Q. Have you seen "Can Can"? A. No, I have not. 

Q. Are you familiar with the fact that WHCT is representing to the 
American people, particularly those in Hartford, that pictures of the 
caliber of "Ben Hur", "Can‘Can" and "From The Terrace" would be 
presented over WHCT Phonevision? A. Pictures of the caliber, yes. 

Q. You are familiar with that? A. Yes. 

Q. Do you know -- do I understand you to say that you don't know 
whether those three pictures are all with color and whether or not they 
are wide screen? A. I know "Ben Hur" is not wide screen, it is done 
in 70 millimeter, I assume Pantovision, I think or Todd AO. 

Q. You mean it is not Cinemascope or. wide screen? A. It is not 
wide screen. 


[Tr. $82] ae 
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Q. It is not wide screen, it is the regular theater normal screen? 
A. No, I think it is done in 70 millimeter, which is not Cinemascope, 
which is 35 or 55. 

Q. What about “Can Can"? A. I don't know about "Can Can", 
it may be in Todd AO, I think it is also a 70 millimeter. 

Q. What about "Ice Palace", do you know anything about that 
picture? A. I don't even know what that is. 

Q. Do you know anything about "Spartacus"? A. I have seen it 
advertised. 

Q. Do you know whether it is in full color? A. I assume that, 
but I don’t know. 

Q. Do you know whether it is wide screen? A. I think it may be 
some variation of the wide screen. 

Q. Mr. O'Neill, would you turn to Exhibit 4 for the purpose of 
identification and tell me whether or not WHCT would operate during the 
year 1959 -- there is set forth on this exhibit the type, or rather the 
caliber, of the pictures which would be presented over WHCT during that 
year. A. For the most part I see a couple here called "The Bucket of 
Blood” and "The Leeches” -- Iam not sure about these, I think we 
would have to make an individual decision on these. 

Q. Iam not suggesting, Mr. O'Neill, that all of these 


[Tr. 383] 
pictures were to fall into the category. But certainly from these would 
be the principal box office attractions that you have referred to, isn't 
that correct? A. I think that is correct. 

Q. Mr. O'Neill, do you have an opinion as to what is lost to the 
viewer if a picture is produced in color but seen by the audience in 
black and white? A. No, I have no opinion. 

Q. Do you think it would help or hurt the picture and the public's 
acceptance of the picture? 

MR. PIERSON: I object. The witness said he had no opinion. 
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THE CHAIRMAN: Objection sustained. 
BY MR. COHN: 

Q. Mr. O'Neill, do you have an opinion as to whether, if the picture 
is produced for wide screen presentation and is seen by the public ona 
television screen, it would hurt or help the acceptability of the picture 
by the audience on television? A. I have no opinion. | 

Q. It is not a question of feeling, sir, itisa question of opinion. 

MR. PIERSON: He said he had no opinion. 

BY MR. COHN: 

Q. Mr. O'Neill, do you presently in the operation of WHCT or any 

of your other television stations cut any of the pictures 


[Tr. 384] | 
which you receive for presentation on television? A. We do. 
Q. Would you cut such pictures on Phonevision? A. Probably not. 


Q. Mr. O'Neill, are you familiar at all with the pictures in 1960, 


I am talking about motion picture feature film, which have been the best 
box offices? A. Was that the question? 

Q. Yes, sir. A. Not directly. 

Q. I want to mention the names of certain motion pictures and ask 
you whether or not these pictures fall into the category of the type of 
box office attractions that WHCT would in fact present to the American 
public in the event the Commission authorized the test: "Suddenly Last 
Summer"? A. Yes, it would. : 

Q. “Strangers When We Met"? A. Yes, the caliber, I am speaking 
of caliber. 

Q. No, I am not asking of the caliber. A. You are talking about 
the pictures? 

Q. Yes. The question I am asking is, if these pictures -- and 
there would be a number of titles for current release -- were released in 
1960, and the Commission had already authorized your operation on 
Phonevision, whether or not these constitute the pictures, the box office 
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attractions that you would in fact 


[Tr. 385] 
present over WHCT. "Suddenly Last Summer"? A. The subject 
matter of some of these pictures we would not put over our air. 


[Tr. 386] 

Q. Let me go through the pictures, if I may. "Suddenly Last 
Sammer.” A. I don't know whether we would take that. 

THE CHAIRMAN: I don't quite understand the question. Are you 
asking him if, of the pictures you are going to list now, he would in 
fact put them on Phonevision in Hartford if the test is authorized? 

MR. COHN: No, I don't know what pictures will be available. 

THE CHAIRMAN: He said caliber, and you said not caliber, you 
wanted to know precisely. 

MR. COHN: Exactly, because I have made the assumption that the 
Commission has already authorized Phonevision and he is in operation 
with Phonevision in January, 1960, andI want to know whether or not 
these pictures meet the test of the kind of pictures which would be 
presented to the Hartford public. 

THE CHAIRMAN: To me that is caliber. 

You may proceed. Answer the question. 

MR. PIERSON: Do I understand that the witness in answering the 
question may assume that the question means "caliber"? 

MR. COHN: No. I want the question recorded this way. Let's 
assume for the sake of the discussion that the Commission had 
authorized Phonevision operation some time in 1959. You have now in 


fact by January of 1960 begun your 


[Tr. 387] 
Phonevision operation of WHCT. Just assume those facts with me for 
2 moment. And assume also that the following pictures which I mention 


[ Tr. 388] 
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would become available to you through your negotiations with the 
producers and distributors. My question is, would you put those pictures 
on the Phonevision for the public to see and pay for? 

MR. PIERSON: In those assumptions, Mr. Cohn, must he also 
assume that he knows the subject matter of them? : 

MR. COHN: If he doesn't know the picture, obviously he can't 
answer the question. 

BY MR. COHN: 

Q. And I will assume that you would tell me that, Mr. O'Neill. But 
in those cases where you do know the picture -- A. In the cases where I 
do know the picture I would have to make a qualification, and that is this, 
that if the subject matter contained in the picture, if putting that over 
the air was consonnant with our present obligation to the public with 
reference to all of our programming, yes, it would qualify. 

Q. Now, let's take each picture separately. "Suddenly Last 
Summer." Do you know the picture? A. I do. 

Q. Would you put that on WHCT? A. I don't know that. 

Q. "Strangers When We Met?" 


[Tr. 388] 
A. I don't know the picture -- I mean I don't know of it from personal 
experience, I know of it. 
Q. From what you know of it would you put iton? A. I don't know. 
Q. "Anatomy Of A Murder?" A. I know the picture, I haven't 
seen it. 
- Would you put iton? A. I don't know. 
. "From The Terrace?" A. I don't know. 
- You have read the book, is that correct? A. Some of it. 
. “Never So Few?" A. I am not familiar with the book or the 


. "Psycho?" A. I didn't see the picture. 
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Q. Do you know its content? A. No, I have just heard that it's 
content is all included in the title. 

Q. Based upon what you know about that picture, would you put 
iton? A. Possibly. 

Q. “Elmer Gantry?” A. I don't know. 

Q. Do you know the plot of it? 


[Tr. 389] 
A. No, I don't. 

Q. “The Apartment?" A. I am not familiar with the picture. 
Imitation Of Life?" A. Iam not familiar with the picture. 
"Summer Place?” A. I am not familiar with it. 

"Bramble Bush?” A. I am not familiar with the picture. 
Mr. O'Neill, would you agree with me that the pictures that I 
have just enumerated constitute some of the top box offices -- and I 
use that in quotation marks -- during the year 1960? A. Iam sure 
they did. 
Q. Are you familiar with "Room At The Top?” A. Only remotely. 
Q. Are you familiar with "Dark At The Top Of The Stairs?" 
A. Only remotely, not from direct experience. 

Q. Are you familiar with "Butterfield 8?" A. Again remotely. 

Q. When you say remotely as to these last three, what do you 
mean? A. I mean that I haven't seen the picture. I believe I know who the 
authors are, and that is all. 

Q. Do you know what the plots are? 


[Tr. 390] 
A. Not of all of them, I don't believe. I think I do on "Butterfield 8." 
Q. Would that be the type of picture over WHCT that you would 
have presented in 2960 had you had Phonevision? A. Possibly. 
Q. Mr. O'Neill, would you turn to Exhibit 8, page 2? 
MR. PIERSON: The application, Exhibit 8? 


MR. COHN: That is right. 
BY MR, COHN: 

Q. Iam referring to the last paragraph. What survey were you 
referring to in this application where you indicated, “in the course of 
our survey?" A. What survey? 

* Q. Yes. A. The word "survey" used in this connotation means 
all of our observation or exploration of this area of programming. 
There is no specific survey. 

Q. There is no specific survey, is that correct? A. No, this is 
the use of the word "survey" to connote exploration of the field. 

Q. And the word "our", does that refer to RKO generally and 
Hartford Phonevision? A. No. 

Q. Who does that refer to? 


[Tr. $91] 


A. It refers to anyone who either directly through RKO or through aid 
and assistance given to RKO explored this area of programming. 


[Tr. 393] 
x mR x * * 

Q. No, sir, Exhibit No. 4 -- ‘what type of pictures do you intend 
to run in the segment market "Art Theater" on Sundays? A. I think that 
this is the type of picture that is classified in the trade as an art picture 
in shows and theaters which are generally designated as art theaters, 
principally in large cities, New York, Chicago and San Francisco. 

Q. Can you give me the titles of any types of pictures that you 
would put in "Art Theater" had you had Phonevision during the past 
couple of years? A. No, but we could supply this information for you. 


[Tr. 394] 
Q. Iam trying to get your view, Mr. O'Neill. A. amieta 
‘program expert. 


[Tr. 394] 
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Q. Do you know much about the programming proposed by this 
applicant at ali? A. Yes. 

Q. Do you go to the art theater? A. Seldom. 

Q. What kind of pictures have you seen in the art theater? 

A. Art pictures. 

Q. Can you give me the titles of any of them? A. I haven't been 
to one for quite a few years. 

Q. Are these generally foreign film? A. I believe so. 

Q. The language is foreign? A. Not necessarily. The British 
produce some. 

Q. It may be also foreign? A. Dubbedin. But I think also the 
British produce considerable art pictures that are not dubbed, of course. 

Q. That is a guess on your part? A. Yes. I couldn't substantiate 
it with any statistics. 

Q. You really don’t know whether the British are producing art 
film or not, is that correct? A. Yes, I do know that they are producing 
art film. 

Q. Do you know any titles? A. Well, I will name one for you, 
which is called “I'm 


[Tr. 395] 

All Right, Jack". I assume that this is an art picture. 

Q. That is an art picture? A. Yes. 

Q. What is the plot of that? A. I don't know. 

Q. What about "The Lovers", are you familiar with that? A. No. 

Q. Are you familiar with "Hiroshima Mon Amour"? A. No, I 
am not. 

Q. Do you know what the best grosses are at the present time and 
during this year in the art theaters? A. No, I do not. 

Q. itis a factor, is it not, Mr. O'Neill, that practically all of 
the major motion picture production companies produce film today 
especially designed for television? A. You mean half hour or an hour? 
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MR. PIERSON: Mr. Chairman, I wonder if he would clarify the 
question as to what he means by "major motion pictures”. 

MR. COHN: The kind of companies which are indicated on 
Respondent's Exhibits 4 and 5 for identification. 

THE WITNESS: I know that some of them are. 

BY MR. COHN: 

Q. Is it a fact that practically all of them do? A. Are you referring 

to this exhibit? Some of them have been top distributors, others not. 


[Tr. 396] 
Q. Take the names of just the producers. A. Allied Artists, 


as far as I know they are not. Buena Vista -- 

Q. What about Columbia, do they produce motion picture film 
especially designed for TV? A. Yes. 

Q. What about Metro-Goldywn-Mayer? A. Yes, they do. 


Q. What about Paramount? A. I am not sure about Paramount, 
I think they do. 

Q. What about 20th Century Fox? A. Yes. 

Q. What about United Artists? A. I don't know if United Artists 
produce anything. : 

Q. What about Universal? A. I don't know about Universal. 

Q. And what about Warner Pictures? A. Yes. 

Q. Is it not a fact that the major motion picture production 
companies in the United States produce a motion picture especially 
designed for presentation over television stations today? 


[Tr. 397] 


[Tr. 401] 
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[Tr. 401] 

Q. Qut of the picture which you described previously in reply to 
my question as to constituting box office during 1960, beginning with, 
“Suddenly Last Summer, ™ can you give me an estimate as to how 
many of the box office attractions would be fit to put on WHCT 
Phonevision -- 

MR. PIERSON: I object to that. 

MR. COHN: May I finish the question? 


[Tr. 402] 
BY MR. COHN: 

Q. -- under the test which you have established as to the 
acceptability of motion picture film? 

MR. PIERSON: I object to the question, Mr. Chariman, first on 
the grounds that it is repetitious, and second, with respect to the long 
list of programs that Mr. Cohn querried Mr. O'Neill about, Mr. O'Neill 
for the great bulk of them had no knowledge as to their content. 

THE CHAIRMAN: As I understand the question, it went to whether 
or not any of the pictures which are considered box office in 1959 and 
1960 as delineated here would be acceptable under the standards that 
Mr. O'Neill set forth. I think the record has indicated, the witness’ 
answers, that he is not familiar with all the pictures. So ona con- 
clusionary basis the foundation isn't in the record for the hypothetical 
question. is 

And in addition to that, the witness has indicated the standard 
which is the standard imposed under the statute on him as a licensee 
as 2 basis of his judgment. He further has indicated that they would, as 
far as he knew, make their decisions based on the pictures. We have 
spent some time now on the question as to how he would exercise the 
judgment if there was a little part of a film that he didn’t like. So now 
we come to this blanket question as to whether or not any box office 
major motion pictures listed here would be 


[Tr. 404] 


[Tr. 403] 
acceptable under this standard. If the witness knows, he may answer. 
If he doesn't know, he may say he doesn’t know. AndI think the record 
is pretty clear on what the answer is. 

THE WITNESS: I don't have enough information about nese pictures 
to make that judgment. 

BY MR. COHN: 

Q. Do I gather from that reply, then, Mr. O'Neill, that you don't 
have enough information about box office attractions of ‘motion picture 
feature film for the years 1959 and 1960, for example, to tell the 
Commission the nature of the type of film which would be presented over 
Phonevision had you been in operation in those years, is that correct? 
A. No, that is not correct. 

Q. When we talked about "From The Terrace", you said that when 
you referred to the caliber of it you were referring to the type of the 
acting, the type of direction, i oe or some 
other technical term -- A. Star cast material. 

Q. Star cast material. Are you familiar enough vith the themes, 
the scenes and the dialogue of the best box office in 1959 and 1960 to 
indicate to the Commission here today, out of those best box office, 
which motion picture film would have been presented on Phonevision 
over WHCT in 1959 and 1960 had you had an authorization at that time? 


[Tr. 404 
A. rctistoaieuaiiscssceaseal ees cence 
case as it appears, and the determining factor will be our obligation as 
a licensee. If we were to submit any of these pictures, for example, to 
the Commission for their approval, and they all agreed that it was all 
right, there would be no question about it. 

Q. Do I understand you intend to submit the pictures to the 

Commission? A. No, sir, I am just giving you the possibility to get 
away from the idea that I was making all of the decisions myself. 
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Q. Who will be making the decisions? A. There will be quite 
a few of us that will determine this. 

Q. What correlation is there between the box office attractions 
in 1959 and 1960 and, for example, the subject of sex in motion picture 
feature film -- 

MR. PIERSON: May I have that question read back, please? 

{The question was read by the reporter.) 

BY MR. COHN: 

Q. -- in 1959 and 1960? A. Iam not an expert in this department. 

THE CHAIRMAN: I didn't get the answer. 

THE WITNESS: I said, I am not an expert in this department. 

BY MR. COHN: 


[Tr. 405] 
Q. You were talking about motion picture film? A. I am talking 
about correlating box office with sex. 
Q. isee. Is that your reply? A. That is it. 
ak . x 
{[Tr. 415] : 
Q. Mr. O'Neill, the art film which you propose in your Exhibit No. 
4 is not to be duplicated, is that correct? Just one showing of one 
picture per day, in the art segment? A.. I believe we had it back to back, 
two shows. From 2:00 to 5:00 on Sunday. 
Q. There would be two separate shows or -- A. No. One picture 
repeated. An hour and a half, assuming the length -- 
Q. Do you have any idea or any information at all as to how many 
art film there is available for box office attraction? A. No, I don't. 


[Tr. 416] 
Q. Do you know whether there are as many as 52a year? A. Ido 
not. 


Q. You have no idea of what the range is at all. A. No, I have no 
idea. 
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Q. This assumes, however, does it not, that there is a minumum 
of 52 box office art film available per year. A. Assuming that there 
were no repeats. 

Q. What do you mean by that, sir? A. Well, let us say that we 
ran one of them two weeks in a row. Then there would only have to be 26. 

Q. Do you plan on doing that? A. This may be in our plan. 

Q. Is it in your plans? A. Depending upon the exigency at the 
moment, it may be. 

Q. Do you know how many different art film, approximately, not 
the precise number, would be run per year according to your Exhibit 
No. 4? A. It could be 13 or 26 or 52. 

Q. Could it be lower than 18? A. Possibly. 

Q. SE at ee ES 
run during the course of a year in the evening hours over Phonevision? 


[Tr. 417] 

A. I think that our plan here contemplates a three-a-week change. How- 
ever, in that period there also may be interjected some other type of 
entertainment such as operatic entertainment or ballet which would then 
displace a film during the time this was on. 

Q. Generally speaking would it be fair to say that you anticipate 
approximately 150 different film per year in this Phonevision segment 
in the evening? A. This is a probable format. 

Q. And these film would all be a box office attraction as you here- 
tofore define it? A. That is correct. 

Q. Would it be top quality film? A. If box office is top quality, yes. 

Q. Are you familiar with the fact that in some of your publicity 
you have used the phrase "top quality film" as the type of film which 
will be shown on Phonevision? A. May I have that again? 

Q. Are you familiar with the fact that in some publicity of WHCT 
and/ or RKO General the phrase "top quality film" has been used to 
describe the type of film? A. No, I am not familiar. 
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Q. Do you intend to telecast top quality film over Phonevision? 
A. Within the framework of the definition of top quality, 


[Tr. 418] 

yes. 

Q. Could I ask you what your definition of top quality would be? 
A. I don’t have any. 

Q. You wouldn't know what a top quality film was? A. I would 
know what a box office film was. 

Q. What is 2 box office film? A. I think this is a matter of record. 
It is something that enough people would pay for to make it economically 
feasible to be exhibited. 

Q. Including Phonevision exhibitors? A. Yes. 

Q. So any picture -- strike that. 

What do you mean by economically feasible, then? 
A. Well, obviously if we have a choice between two pictures to go into 
one time segment, the one which would draw more box office would make 
the other one economically unfeasible for that period at that time. 

Q. You would play the picture which you think would draw the 
greatest box. A. That is true. 

Q. Would this apply to all of the Phonevision programming? 
A. The rare instance may be when we decided that something might 
attract minority groups even though it didn't 


{Tr. 419] 
have the mass appeal of some of the box office, such as opera, symphonic 
concerts. 

Q. Generally speaking, the objective is to get the largest possible 
audience, isn't that correct? A. Within that framework that we also 
feel we have an obligation to supply a certain amount of product for a 
smaller minority group. 


* * 
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[Tr. 420] 

Q. Mr. O'Neill, do you intend to broadcast legitimate plays in 
current exhibition? A. If satisfactory arrangements can be made, yes. 

Q. Under this procedure would the audience become a first nighter 
at new Broadway productions? A. I would say that that is a pretty 
fair description. : 

Q. How would the Phonevision audience become a first nighter at 
new Broadway productions? A. Well, if a new Broadway etc were 
put on 


[Tr. 421] 
Phonevision simultaneously with this kick-off on Broadway, then they 
would be a first nighter. 

Q. Let me see if I understand you. You are assuming that a 
Broadway show is opened this evening, will open this evening, correct? 
And people would be paying admission in New York to see the play, is that 
correct? A. That is correct. 

Q. And what you have done is you have entered into contractual 
arrangements to have this piped into Hartford and shown to your sub- 
scribers in Hartford over Phonevision, is that correct? A. That is 
correct. ! 

Q. What type of equipment do you need in the playhouse in New 
York in order to originate the play for transmission? A. The regular 
remote setup for television, remote broadcast. 

Q. How many cameras? A. I don't know. 

Q. Would it be a number? A. Yes. 

Q. How many people would be required in such a production? 

A. I don't know offhand. 
Q. It would be a number? A. It would be a number, yes. 


[Tr. 422] 
Q. Any extraordinary lighting required? A. Possibly. 
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Q. Now, do you visualize these cameras going in, the extraordinary 
number of people or the large numbers of people in the television station 
operating within the theater and the possible extra lighting, all going 
on while the first nighters are watching this Broadway production? 

A. This is not the only alternative, you know. 

Q. Well, this was the alternative which you gave me at the moment. 
A. No. The alternative is this. We may have put it on tape two weeks 
before it started on Broadway and then release it on the date it started 
on Broadway. We may have put it on tape while it was in New Haven 
or Philadelphia or may have put it on tape when there was no audience 
for it. 

Q. Under such circumstances the audience would not become 2 
first nighter, would they, in the sense of participating in the first 
night glamor? A. They would get it the day and date, in the language of 
the theater operators, with the first nighter on Broadway. 

Q. Would you announce to the public this was on film and actually 
not what the Broadway audience was seeing simultaneously? 

A. Yes, we would. 
Q. Where would such a production on film take place, 


[Tr. 423] 
on video or on tape, as you have described it? A. It could take place in 
a theater in New York or a theater in Philadelphia or Washington or New 
Haven. 

Q. But, as I understand you now, the place you would make this 
film or make this tape would be in the theater itself and no special 
television set or no special television studios? A. That is not necessarily 
ruled out by this. ‘It could be done in a studio, too, possibly. 

Q. The only question is this, Mr. O'Neill. Is the thing that the 
public would see in Hartford identical with and exactly with what the 
Broadway audience is going to see on the opening night? A. It could be 
duplicated on the television set. 
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Q. Do you intend to do this? A. Possibly. 
Q. You don't know? A. No. 


* * * 


(Tr. 427] - 

Q. Mr. O'Neill, are there any Broadway producers of musicals 
and serious dramatic efforts -- strike that.” 

Are there any Broadway producers of musicals who are currently 
making plans to bring Broadway shows to Hartford subscribers? 

A. I don't know. 

Q. Would you please turn to Respondents’ Exhibit No. 3? In 
reply to Question 2 as indicated there, will you tell me which Broadway 
producers of musicals and serious dramatic: oe believe that 
subscription television can bring about © 


[Tr. 428]. - 
to bring Broadway shows to Hartford subscribers? 

I read directly from the brochure. A. ‘1 don't know the answer to 
this of my knowledge. Bers 

Q. Is anybody in your organisation abe to anawer that question? 
A. Iam not sure about that. ‘ 

Q. How far have those plans materialized? A.. The plans to bring 
- musicals or serious plays to Hartford? eae 

Q. Yes, sir. Just as it is described there. A. Well, they 
haven't materialized to any extent because there is no assurance that 
we will ever operate in Hartford. 

Q. Are any of these Broadway producers to which reference is 
made here presently engaged directly or indirectly with the production 
of television programs over network or television stations? A. I do not 
know. Ras 

Q. Leaving aside Leland Hayward, could you tell me the basis of 
the employment, if any, of these Broadway producers to thom you 
have referred in this brochure? A. The employment? 
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Q. Yes. The basis for any employment or negotiations or 
arrangements between you, financial. 

MR. PIERSON: I object, Mr. Chairman. 

No. I withdraw it. 


[Tr. 429] 
THE WITNESS: May I have the question? 
MR. COHN: Let me reword it, Mr. Chairman. 
BY MR. COHN: 

Q. Do you know what the financial arrangements are, leaving 
aside Leland Hayward, with the Broadway producers referred to here 
in Respondents’ Exhibit No. 3 in reply to your Question No. 2? 

A. I know of no financial arrangements. 
Q. When was this brochure published, did we say, or did you say? 
MR. PIERSON: It is your exhibit. 
BY MR. COHN: 

Q. When was this published, Mr. O'Neill? A. I don't know. 
We can get the information. 

MR. COHN: I thought, Mr. Chairman, that Mr. Pierson was 
going to get that information over last night and that is the reason I 
directed the question as I did to the witness. 

MR. PIERSON: Mr. Cohn, I told you we would try to get it. It 
has to be gotten out of Hartford. We are doing our level best. We 
hope to have it by noon. 

BY MR. COHN: 

Q. Can you give me the approximate period of time? A. No, I can't. 

Q. Are you able to announce now, Mr. O'Neill, the details of the 
arrangenents with the leading entertainment producers for 


{Tr. 430] 
the box office events which will be telecast over WHCT? A. No, we 
_ are not. 
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Q. Idirect your attention to the reply to Question 3 in the brochure, 
Respondents’ Exhibit No. 3, and ask you whether it was your intention 
at the time this was published to announce within a few months after the 
publication of the brochure the details of the arrangements with leading 
entertainment producers? A. Only if and when we receive the grant 
to operate our subscription television, and if and when we have specific 
commitments for Broadway shows. 2 

Q. How long prior to the commencement of the operation of WHCT 
will the public know as to what Specific programs you plan putting on? 
A. As soon as any firm arrangements are made they will know. 

Q. I appreciate your reply, Mr. O'Neill. The question is can you 
be more specific? A. How long before? | 

Q. How long before WHCT begins broadcasting subscription television 
will the public know the details concerning your -- A, This would be hard 
for me to determine but I assume that prior to our going on the air we will 
have firm commitments. How long a period it will be Iam not sure. Ob- 
viously we won't be able to begin until we have some commitments. 

[Tr. 444] i 

Q. Are you saying, Mr. O'Neill, under no conditions, at no time, if 
@ conventional television station indicated any interest for any event, that 
you would stay out of the bidding? A. HE -- let me understand that now, 
because -- you are not talking about a program that would be released on 
a network basis or another station 5 

Q. Tam talking about every type of programming. A. All right. 
Then let me just give you the practical aspects of this. | 

Q. Can you answer my question? Then wecan-- A. Ican aaswer 
it, yes. 
Q. Goahead. A. Idon't think it would ever occur. That is my 
answer, 
Q. That is not the question. A. All right. Then not thinking it 
would ever occur, we would -- let me rephrase that. The only programs, 
sporting programs, that come into Hartford in any way or will come into 
Hartford are on a network basis, so that no local Hartford station will be 
bidding for national football games. So how could we determine this? 
There won't be anybody bidding for them. The only thing that we could 
decide is that we wouldn't bid for one that would be released by a network 
on a conventional basis if we didn't bid for it. | 


([Tr. 445] 
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Q. You are not suggesting, Mr. O'Neill, that you are not going to 
be in competition with conventional television, are you? A. Iam, for 
programs we are not going to be in contention, competition with conven- 
tional broadcasters for programs. We are not. We will be in competition 
with theatre operators. We may be in competition with legitimate stage 
operators. But we will not be in contention with the conventional broad- 
cast for program material. : 


Q. You do intend to put on in the evening Phonevision entertain- 
ment programs? A. That is correct. 


Q. By persons who have had extensive, wide public acclaim as 
television producers? A. That is correct. 


Q. As far as the caliber of some of these Phonevision film at night 
are concerned, it would be the same caliber which you presently offer 
your television stations put on in the evening from the networks? A. No. 
No. They would be of superior caliber. 


Q. All of them superior? A. Yes, they would be the same caliber 
that goes into the theaters. 

Q. Do I understand that all of your Phonevision programs in the 
entertainment world will be superior to anything 


[Tr. 446] 
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[Tr. 446] 
that the networks have produced for the public to see today? A. Ofa 
feature film variety? 

Q. Not a film as such but of entertainment. A. In the first place, 
unless it is a legitimate stage play or feature film or opera or ballet 
we wouldn't take it anyway. If you are talking about half hour shows or 
hour shows, we wouldn't take those. 

Q. Iam talking about entertainment shows which may not 
necessarily be on film but entertainment quality. A. That would be, 
for example, a spectacular, like the Debbie Reynolds Show or the Bob 
Hope Show? 

Q. Yes. A. We would not be interested at all. 

Q. Do you intend on carrying any hockey games on Phonevision? 
A. Probably not, unless they would command a price. I don't believe 
that hockey would. It may in Toronto. It may be economically feasible 
in Toronto. I don’t think it is in Hartford. I don't know. 

Q. Let me go through some of these other sports. Collegiate 
football. A. Hf it supplies a need. If the appetite for collegiate football 
in Hartford is more than they can get on the NC -- than they now get 
conventionally on the NCAA deal, and there were enough of them that were 
interested in this thing, it 


[Tr. 447] 
would then have box office value as far as we are concerned. 

Q. And you would put it on Phonevision? A. Yes, we would, 
because we figure the only way the area could get it would be on a sub- 
scription basis. 

Q. Is there collegiate football today telecast in the Hartford area? 
A. I believe it is, yes. 

Q. What about basketball? A. I don‘t know about collegiate 
basketball. I assume there is some pro basketball. These are all net- 
work shows. 
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Q. All network shows? A. Yes. 

Q. Presently telecast in Hartford? A. Pardon? 

Q. Are pro basketball games presently telecast in Hartford? 

A. I don't know. 

Q. When I say presently I mean the basketball season, not right 
now. A. I don't know that. I assume it is. I think the network has 
realse on these games. 

Q. Do you intend to carry any basktball games, professional or 
otherwise, on Phonevision? A. I don't believe so. I don't think they 
have enough 


[Tr. 448] 


value. 

Q. Tennis? Do you intend to carry any tennis games on 
Phonevision? A. -I hadn't thought about it. 

Q. Is it presently available from time to time over conventional 
television in Hartford? A. No. 

Q. You say no? A. I don't think it is but I think you may find 
certain things such as the national championship may be available. I 
don't think the appetite of the Hartford viewer may go beyond one tele- 
cast of tennis a year. I don't know.. If it did, why, they will be the 
determining factor in this, the audience, the public. 

Q. Do you intend to telecast over Phonevision any golf games? 
A. No, I don't believe so. 

Q. Are they presently on television in Hartford? A. “Yes, they are. 
Network basis. 

Q. Do you presently telecast horse racing on your WHCT? 

A. Yes, we do. 
Q. Do you intend to do that in the future? A. On subscription? 
Q. Yes. 


[Tr. 449] 
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[Tr. 449] 
A. Obviously not. Not at all. 

Q. Do you intend to continue it on regular or conventional 
television? A. There is a possibility that we would, I don't now. We 
haven't determined our plans yet. 

Q. How many hours do you presently carry horse racing on WHCT? 
A. We have half an hour on flat racing and then we have harness racing 
one night which runs maybe an hour and a half or two hours, Iam not sure. 


x x * * * 


[Tr. 518] 
THOMAS O'NEILL 
was recalled as 2 witness and having been previously duly sworn was 
examined and testified further as follows: 
+ * _ x * 

MR. PIERSON: Mr. Chairman, Mr. Cohn asked me yesterday 
for the distribution on Respondents’ Exhibit No. 3. Hartford Phonevision 
distributed by mail 7,000 in the Hartford area since last July. 


* * * * * 


BY MR. COHN: [Tr. 537] 

Q. *** would you turn to page 3 of Exhibit 8? I direct your 
attention to the third sentence in the last paragraph where in speaking of 
“sporting events” the sentence reads: 

*We have determined from our investigations that many of 
of those interested in and controlling these events" -- referring 
to sporting -- “desire to determine the value of subscription 
television to their particular 


[Tr. 538] 


[Tr. 539] 
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Will you tell me who made the investigations? 
A. In the first place, ee nee rome he Degtming ot 
the paragraph? 

Q. Surely. A. The paragraph says: 

“Applicant proposes Phonevision broadcasts of major 
sporting events that are unavailable to his audience except through 
payment of an admission fee. These events include professional 
and major intercollegiate sports that are not otherwise available 
on television. We have determined from our investigations that 
many of those interested in and controlling these events desire 
to determine the value of subscription television to their particular 
operations." : 

' Q. Now that you have read that, Mr. O'Neill, my question is, 
first, who of RKO General, or Hartford Phonevision, has made investigations 
of this subject matter? A. Iam not quite sure of this, a ape ee 
information and give it to you. 

MR. COHN: Can that be supplied, Mr. Pierson? 
MR. PIERSON: Yes. 
MR. COHN: Tomorrow morning? 
MR. PIERSON: Yes. 
BY MR. COHN: 


[Tr. 539] 

Q. With whom did they talk? A. Tansume that that would be 
supplied. 

MR. PIERSON: Mr. Cohn, antl we find out who talked, how can 
we find out with whom they talked? 

THE CHAIRMAN: Let's proceed by way of objection. 

MR. COHN: The witness may not know who represented the 
company, but may know who they talked to, and 1 am saking; the queation 
do you know -- 

THE WITNESS: I do not know. 


[Tr. 539] 
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BY MR. COHN: 
Q. Do you know what areas of sports were investigated? 
A. Ido not know. 
Q. You do not know whether it was boxing, or football, or baseball, 
or hockey? A. IfI do not know what areas, I do not know what -- 
THE CHAIRMAN: I think we can go to another area of examination. 
The witness has clearly indicated he is not prepared on this particular point. 


= = * * cd 


[Tr. 541] 
BY MR. COHN: 

Q. Will you please turn to page 4 of Exhibit 8? I direct your 
attention to the first sentence. Who held the conferences with the 
educational authorities referred to there in the first sentence? This is 
page 4 of application Exhibit 8. A. These were conducted primarily 
by Mr. Mowrey. Whether any others were conducted I am not sure, 
but Mr. Mowrey conducted these primarily. 

Q. Could you tell us tomorrow, Mr. O'Neill, if there were other 
persons as well? A. Yes. 

Q. All of these educational authorities were experienced in the 
field of television? A. Mr. Mowrey would have to answer that. 


[Tr. 542] 
Q. Have any commitments been made with any of the educational 
authorities for Phonevision programs? 
MR. PIERSON: Made to -- 


MR. COHN: Made to WHCT. 
THE WITNESS: You mean that we committed to give them certain 
time on 2 franchise station that we do not have yet? 
BY MR. COHN: 


Q. Do you propose to have any television programs on pay TV? 
A. Yes. 


[Tr. 543] 
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Q. Have you made any commitments? 

THE CHAIRMAN: Did you say television programs or educational 
programs? 

MR. COHN: Educational. 

THE WITNESS: The answer is still yes. 

BY MR. COHN: 

Q. Has WHCT made any commitments? A. What kind of commit- 
ments can we make? 

Q. For specific programs? A. No, we have not. 

Q. At specific times? A. No, we have not. 

Q. Why not? A. Because we haven't got a commitment that we 
are going to be operating this subscription television. 


[Tr. 543] 

Q. Now in the case of the motion picture film you said that you 
could not make commitments because of the economics, because the 
producers, as I understood your testimony, did not want to make commit- 
ments until they were sure you had your organization. Would the same 
reason apply as far as the educators are concerned? A. Yes. 

Q. Will you please turn to the brochure, Respondents" Exhibit 3. 
What educators in Hartford have there been discussions with on carrying 
Phonevision programs? A. I think we have an exhibit on that. 

MR. PIERSON: Mr. Chairman, Applicants’ Exhibit No. 10, I 
believe, shows the organizations that were consulted. 

MR, COHN: The question, Mr. Chairman, was what organizations 
in Hartford. And do I understand that this is the totality of it, namely, 
the 6-28-60 contact by Paul Mowrey of the Connecticut Educational 
Corporation of Hartford? 

MR, PIERSON: I will check. 

THE WITNESS: I do not know. If there is more we can arrange 
to bring it. 
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BY MR. COHN: 

Q. Mr. O'Neill, would you turn to Question 5 of the brochure, 
and the reply to the question: “Isn't subscription TV able to do more 
. than add to the variety and caliber of television entertainment?" And 

in the second paragraph 


[Tr. 544] 
of the reply it indicates the subscription TV proposals have aroused 2 
great deal of interest among educators in Hartford. Could you tell 
me who those educators are? A. I do not know. 

MR. PIERSON: Would you like that information, Mr. Cohn? 

MR. COHN: No, I am satisfied with the witness’ answer. 

BY MR. COHN: 

Q. Mr. O'Neill, do I understand your testimony to be that you 
anticipate that the cost to you of decoders will be approximately $125? 
A. That is what our projections, financial projections, are based on. 

Q. Who told you this? A. This was a judgment of Zenith based 
upon their estimate of manufacturing costs against our contractual 
arrangement as to how we would determine the charge to use for decoders. 

MR. COHN: Would you read the reply back, Madam Reporter? 

(The last answer was read by the reporter.) 

BY MR. COHN: 

Q. This $125 that you refer to, does that include the difference 
between what Zenith has described in its contract with you in the initial 
price and the regular price? A. This probably will be the initial price. 

Q. Who told this to you? 

THE CHAIRMAN: I thought we had a stipulation in the record 


[Tr. 545] 
here as to all this'matter, as to the technical things as to the proposal 
with respect to the decoder and all that sort of thing? 


S 565] 
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MR. COHN: This has only to do with cost, Mr. Chairman. That 
is the only question. 
BY MR. COHN: 
Q. Who told you this? A. The Zenith management. 


* * * * & 


(Tr. 551] 

THE CHAIRMAN: The question before me now, on which Irule, was 
who told him it would be $125. I overrule the objection to that particular 
question. 

BY MR. COHN: 
Q. Can you answer the question, Mr. O'Neill? 


[Tr. 552] 
A. Mr. Wright, I believe. 

Q. Why do you say you believe? You do not know? ~ 
A. Well, there were quite a few people involved in the spears as 
to what the price would be. 

In the first place, $125 is not the price. The contract is very 
clear about what the price is. The price is out-of-pocket cost plus 12 1/2 
per cent, whatever that may be. $125 was used only for -- 

Is what I am saying something that is hurting your feelings? 

Q. No, sir, not atall. A. As far as the money, as far as the 
$125 is concerned, this is just an estimate. It could be $50, it could 
be $75, it could be $150. : 

MR. COEN: I see. 


* x 


[Tr. 565] 
Q. Mr. O'Neill, do you plan on having medical societies broadcast 
programs only to doctors who will be able to unscramble your phonevision 
programs? A. That is a possibility. 


[Tr. 565] 
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Q. Do you have any plans for that? A. Specific plans? 

Q. Yes. A. No. 

Q. Have you represented to the public that this will be done? 
A. Generally I believe we have. 


[Tr. 566] 
Q. Was it ever represented to the Commission that this was to 
be done? A. That is a matter of record. ; 
Q. Do you know of any representations to the Commission that 
this was to be done? A. I believe we have said that this was a possibility, 
again. What the exact words are that we used or what exact representations 
to the Commission, I am not immediately intimate with. 


[Tr. 567] 

Q. Mr. O'Neill, what would be the nature of these programs over 
Phonevision which would be designed for the doctors? A. Well, 
generally speaking, I understand that there are certain things connected 
with the techniques of medicine or surgery that would be of great 
assistance to doctors to be able to receive at home or at some hospital 
visual instruction, and that would be the need that we would be trying 
to supply. 

Q. This would be on a Phonevision basis? A. That is correct. 

Q. Would this be -- would the subscribers be limited to doctors? 
A. I think that we could arrange the code number so that no one would 
know it except the doctors, so that no layman or non-doctor could tune 
in the program by virtue of the fact that they would not know the code 
on which it was going forward. 

Q. During that period of time, if I am not a doctor in the city of 
Hartford, and I have a decoder on my set pay the rental monthly, I would 
not be able to get that particular program, is that right? A. You would not. 

Q. Have you made any concrete plans for such programming? 

A. Concrete plans? 


[Tr. 570] 


[Tr. 568] 

A. No. 

Q. What hours would such programming take place? A. We have 
no specific plans on this but I would assume that they would fall within 
the framework of our educational hours which are six hours a week. I 
refer you to Exhibit 3 -- Exhibit 4, from 5:00 to 6:00. 

Q. Saturday afternoon, from 5:00 to 6:00. A. ee ean 
probable projection as of this time. 

Q. Do you think this would be the ideal time to have such programs? 


A. This we have not ascertained. 
* *x 


[Tr. 569] 

Q. Mr. O'Neill, are you familiar with the efforts of WHCT to set 
up a committee of 400 residents of the Hartford-Springfield area to help 
guide programming and planning? A. Yes, Iam. 

Q. How familiar are you with it, first? A. Tam quite familiar 
with this. 

Q. Was it your idea? A. No. 

Q. Whose idea was it, may I ask? A. I don't know. I think it 
was the consensus of opinion of more than one person. 

Q. Can you tell me how you went about inviting to become members 
of this committee? A. By letter. 


[Tr. 570] 
Q. How did you select the names of the persons to be members? 
A. The selection was done scientifically but exactly how it was scientifically 


applied I am not sure. 
me 
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[Tr. 601] 


BY MR. COHN: 
Q. Mr. O'Neill, at the time you approach and solicit the original 
subscribers, will you or will you 


[Tr. 602] 
not have made specific, definite, positive commitments as to what 
phonevision will offer? A. To some degree, yes. 

Q. What do you mean, to some degree, sir? A. Well, obviously 
we will not be able to acquire or to induce any subscriber unless we 
have some type of programming that we can show him. That is what 
I mean. 

Q. Well, what would be the minimum number of hours? 

A. That is not -- 

Q. Let me finish the question, please, sir; of phonevision that 
you plan on telecasting at the outset of your operation? A. This has 
not been determined. 

Q. When will you determine that? A. If, as and when we make 
contract arrangements with program contractors. 

Q. Insofar as the subscriber is concerned, will he know when you 
sell the first subscriber what the minimum number of hours that you will 
guarantee him on phonevision will be? A. He will 

Q. Wili he know the maximum number? A. No, he will not, be- 
cause we won't know the maximum number. 

Q. Will you know -- 


[Tr. 603] 
A. He will know anything that we know. 
THE CHAIRMAN: Haven't you a proposed maximum number here? 
THE WITNESS: Not necessarily. 
THE CHAIRMAN: The information that you have submitted with 
respect to these charts on programming in Exhibit 3 -- whichever 


[Tr. €07] 
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exhibit it is -- Exhibit 4, this is not maximum? This is only what you 
hope to do? 

THE WITNESS: It is our best guess, Mr. Chairman. It is our 
best guess. It might be less than this. 

THE CHAIRMAN: Or more? 

THE WITNESS: I don't think it could be more but it could be less. 

THE CHAIRMAN: You may proceed. 

BY MR. COHN: 

Q. Mr. O'Neill, at the time you solicit the first subscriber, can 
you tell me whether or not you will in fact have definite, positive commit- 
ments, make definite and positive representations as to what the pro- 
gramming of phonevision will be? A. We expect to. 

Q. Can you tell me whether you will? A. You mean'can I tell 
you now about a firm commitment that I am going to get -- 

Q. No, sir. 


[Tr. 604] 
A. -- three months from now? 

Q. No, sir. The question is this simple. Can you tell us now 
whether or not, prior to the time you approach your first subscriber, 
you will or will not have had positive, firm, definite, categorical 
commitments as to what will be telecast on phonevision? A. Yes, we 
will. 


[Tr. 605] 
Q. Including the hour? A. No. 


* & * 


[Tr. 607} 
Q. I want to direct your attention, Mr. O'Neill, to page 169, to 
a question which Mr. Stephens asked you -- and I don't think your reply 
to it was responsive. I am referring to the question beginning on line 5: 


[Tr. €07] 
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“Now, what negotiations have you, has RKO conducted, 
in what areas or with whom have you conducted negotiations for 
obtaining programs directly in which TECO would have no interest?" 
And your answer was: 
"Yes, we have.” 
Can you answer the question which Mr. Stephens put to you? 
A. We have a list of negotiations that we have conducted, which is 
available. 
MR. PIERSON: It is in the record. 
BY MR. COHN: 
Q. Are you referring to the contacts? A. Yes. 
Q. Isee, sir. That is the total list there of all the contacts 
that have been made in reply to Mr. Stephens’ question, outside of TECO? 
A. I think it is a total, meaningful, list. 


= = * 


[Tr. 610] 
Q. Mr. O'Neill, have you made any effort to enter into contingent 
agreements with suppliers of programs, the contingencies that the 
Commission would authorize your application? A. No. 


* x * * 


[Tr. 628] 

Q. Now, will you turn to page 5 of Exhibit 7. I want to call your 
attention to the top of that page and that language under which 2-1/2 
percent of all the revenues of the system is to be paid to Zenith during 
the second year of operation, and 5 percent thereafter, but no fee shall 
be paid during the first year. Is that correct, sir? A. That is correct. 


[Tr. 629] 


[Tr. 630] 
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MR. PIERSON: Mr. Chairman, Mr. Cohn, I believe, 
referred to 2-1/2 per cent to be paid to Zenith. Actually the contract 
provides that said franchise agreement shall provide for a fee of 2-1/2 
per cent, it does not mean that it shall be paid to Zenith. 

-BY MR. COHN: 

Q. Who will the 2-1/2 per cent be paid to, Mr. O'Neill? 
A. TECO. | 

Q. What is embraced under the phrase "all revenues of the 
system"? A. I think that the language speaks for itself, so that the 
only thing that would be excluded would be revenue from commercial, 


conventional television. 

Q. And this is gross revenue, is it not? A. I believe that is 
true. I am not quite sure about the details of this, whether there are 
any deductions from this or not. 

THE CHAIRMAN: Did I understand you to say the system including 


the free as well as phonevision? 
THE WITNESS: No, sir, it would include all revenues exclusive 
of that from commercial TV. 
THE CHAIRMAN: Thank you. 
BY MR. COHN: 


[Tr. 630] 

Q. Now, Mr. O'Neill, bearing your comments in mind on page 
5 of Exhibit 7, will you now turn to page 63 of Exhibit 7, paragraph No. 
B. And that provides, does it not, that the term "all revenues 
received by" -- 

MR. PIERSON: Have you found the page? 

BY MR. COHN: 

Q. Do you have page 63? A. I have. 

Q. Do you see that paragraph B? A. Ido. 

Q. This paragraph intends to define the phrase “all revenues," 
is that correct? A. That is correct. 


[ Tr. €30] 
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Q. And it says that such revenues, among other things, "includes 
rentals for decoders and all other amounts actually collected from 
subscribers or any other source." 

Will you tell me what is contemplated by the phrase "any other 
source"? A. Well, any other source would be program sources 
primarily. 

Q. Anything besides that? A. Any income that had direct reference 
to the subscription operation is covered by this type of a clause. 


[Tr. 631] 

Q. And it is all on gross revenue? A. Well, again you will 
notice that there are exceptions. 

Q. As defined in paragraph B here on page 3? A. Subject to 
the exceptions that follow. 

Q. Yes. But subject to those exceptions it is gross revenue. 

A. Yes. 

Q. Now, Mr. O'Neill, in addition to the payments which you will 
make pursuant to this contract to TECO, you have certain obligations 
to make certain payments to Zenith from the net profits, is that not 

correct? A. Not with relation to -- yes, ina way, this is assuming certain 
things, a great number of conditions. 

Q. Yes. 

Now, will you turn to page 14 of Exhibit 7. Do you have it, sir? 
A. I have. 

Q. Iam referring to the first full paragraph on that page 14. 

A. Yes. 

Q. Under certain conditions you are required to pay Zenith as 
distinguished from TECO one-third of all the net profits of Hartford 
Phonevision, is that not correct? 


[Tr. 632] 
A. Under certain conditions, yes. This is an adjustment of a price. 


[Tr. 
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Q. I think the contract speaks for itself, Mr. O'Neill -- 

MR. PIERSON: Then why are you querying this witness? 

MR. COHN: You didn't let me finish my sentence, Mr. Pierson, 
as to the definition of initial price and regular price. 

BY MR. COHN: 

Q. My question was, however, that in terms of Hartford 
Phonevision's obligations, it has obligations for the 2-1/2 and the 5 
per cent of gross revenues aiong the line you have testified a few minutes 
ago to TECO, plus under certain conditions as set forth in the application 
payment to Zenith at one-third of its net profits, is that correct? 

MR. PIERSON: I object to it, because it is not a proper question 
to put this witness, the interpretation of the application and the 
interpretation of counsel is incorrect and misleading. The paragraph to 
which he referred shows they have an obligation to pay an additional 
price, and until that additional price is paid one-third of the net profit 


will be used to pay it. If it doesn't show that one-third of the net profit 
will be paid over. 


[Tr. 633] 
THE CHAIRMAN: The contract speaks for itself. 
Do you have something further to say on it? 


MR. COHN: No, Mr. Chairman. 
* + * 


[Tr. 634] 
BY MR. COHN: 

Q. How many suppliers of your box office programming do you 
anticipate there will be -- I am talking about separate entities -- at 
the time you commence the phonevision operation? A. I can't answer 
that specifically. 

Q. Can you answer it generally? A. No. 


* = & * 
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[Tr. 642] 


MR. COHN: Mr. Chairman, a few preliminary matters. 

One, in connection with the question of who besides Mr. Mowrey 
held conferences with the educational authorities, Mr. Pierson has 
consulted with me about that. He wants to make a statement on the 
subject, and I have agreed that if we called a witness in, Mr. Mowrey 
himself, that what Mr. Pierson is about to say would be what the 
testimony of Mr. Mowrey would be. 

MR. PIERSON: Yes. 

Mr. Mowrey's testimony would be that he was primarily res- 
ponsible for making those contacts. In the course of doing so, he was 
aided in making appointments and in some cases accompanied by members 
of the station's staff in Hartford, and in some instances perhaps followed 
up by the members of 


[Tr. 643] 
the station's staff: But Mr. Mowrey was primarily charged with this 
undertaking by RKO and Hartford Phonevision. 
* * * 
[ Tr. 660] 
REDIRECT EXAMINATION 
BY MR. PIERSON: 
* * * * x 
Q. Will you turn to hearing Exhibit No. 7. With respect to the 
final figure, I believe you corrected it in the cross-examination but, so 
the record is clear, in the middle column of figures under Hartford TV 
Market, three-year projection, profit before tax, what should that figure 
be? A. The figure should be $8,010,000. 


[Tr. 661] 
Q. With respect to the figures shown in the final column that 
shows 2 loss of $1,058,000, is that the loss you would suffer based upon 


253 _ -[Tr. 661] 
your projections, assuming revenue of $2.50 per week? A. This is 
assuming our most optimistic projections of revenues. 

MR. COHN: Mr. Pierson, may I interrupt only to the extent that I 
don't know whether it assumes $2.50 a week or not, because the witness 
replied "optimistically," and I was interested in the answer to your 
question. 

MR. PIERSON: He answered my question that it did assume $2.50 
a week, and he answered also that it was most optimistic. 

BY MR. PIERSON: 


Q. Under what you describe as the most optimistic projection over 
the three-year period, would you make a profit? A. No, we would not. 
Q. Well, the loss is indicated on the exhibit; is that correct? 


A. Yes, sir. 
* * * & 
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[Tr. 682] 
RECROSS EXAMINATION 
* * = * 
BY MR. COHEN: 
Q. Mr. O'Neill, you testified in reply to some questions by 
Mr. Pierson on redirect concerning the fact that between the hours of 
7:00 and 11:00 you would not be exclusively a motion picture box office, 
but would also include operas, ballet, symphonies, etc. Would all the 
operas, ballet, symphonies, etc., be live? A. No. 
Q. Would they be on film? A. They could be on film, or they 
could be on video tape. : 
Q. Would they be duplicated in the same way that you have 


described motion pictures being duplicated, that is, run 
more than once on the same day? A. Possibly, although not necessarily. 


Q Itis 2 fact, is it not, that most of the entertainment between 
the hours of 7:00 and 11:00 would be motion picture film? A. That is 
right. 

Q. Do you have any estimate at ail as to what percentage 
would be in the category of operas, ballets, and symphonies? A. No. 

* * * * * 


[Tr. 690] 


COMMISSIONER CROSS: Mr. O'Neill, I have a few questions 
that I have written down at random during the course of your being on the 
stand, and I will just take these up in the way I have written them down. 

[ Tr. 691] 

Early in the proceedings, it was my interpretation that there 
was some statement or inference to the effect that if you couldn't get this 
public subscription television authorized on a trial basis which you seek, 
that the station was losing money, and that you wouldn't continue to go 


through this loss. 
THE WITNESS: That is right, sir. 


[ Tr. 692] 
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COMMISSIONER CROSS: That was not so represented to us 
at the time when you asked for the transfer, was it? 
THE WITNESS: I believe it was, sir. 
COMMISSIONER CROSS: I will quote you, Mr. O'Neill, if you 
will be so good as to listen to me, from your application form. It says: 
"The applicant stockholder, RKO General, Inc., is primarily 
interested in determining the contribution that subscription 
television can make to insure the operation of stations situated 
as is WHCT. It realizes that the granting of this application 
will not insure the authorization of subscription tests by the 
Commission, but is willing to take that risk in order to advance 
the principal project as rapidly and effectively as possible." 
Wasn't it true that the station was losing money at the time you 
bought it from Capital? | 
THE WITNESS: That is true; yes. 
COMMISSIONER CROSS: And was there any indication in your 
[ Tr. 692] : 
application when you asked for the assignment of a license to your organiza- 
tion that you wanted it only if you could make money at it, or only if you 
could have pay TV ? 
THE WITNESS: I believe so. I think that your statement -- 
that the excerpt that you just read -- 
COMMISSIONER CROSS: Maybe you and I don't -- It ‘says: 
"It realizes that the granting of this application will 
not insure the authorization of subscription tests by.the 
Commission." 
THE WITNESS: But it says we are willing to -- 
COMMISSIONER CROSS: Willing to take that risk. 
THE WITNESS: I think that means, Mr. Commissioner, that 
if they do not grant, that we would then abandon the operation of the station, 
and our risk would have been the loss entailed in buying the station and 


operating at a loss during the period that the grant was pending. 
* * * * * 


[Tr. 693] 
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COMMISSIONER CROSS: Your Exhibit 7, your hearing Exhibit 
7 shows that a three-year experiment is estimated to lose $1,038,000; 
is that correct ? 

THE WITNESS: That is correct, sir. 

COMMISSIONER CROSS: Well, you know, Mr. O'Neill, it seems 
rather strange to me that an organization such as RKO General, which is 
reportedly making about $750,000 a month, will send its principal officer 
down here to go through the ordeals that you are going through here for 
a whole week for the great privilege of losing a million dollars. 

Now, who is making the money out of this ? 

THE WITNESS: I think, Mr. Commissioner, I can answer that 
this way: that a great number of projects that we have been engaged in 
take as long as three to five years of considerable losses before they 
work out to be paying investments. 

Now, our own reason for making the investment -- and let me 
explain more fully -- I think the $1,058,000 for which this executive 
came ali the way down here to spend a week is a very optimistic look 
at our possible loss. We think it can be considerably more. 

However, we do feel this: that in that period of time we will 
have determined for the Commission's satisfaction that the extension 
of subscription television to other markets would be in the public in- 
terest. Now, if it were in the public 


[Tr. 694] 
interest, then we expect to be a part of it, and our contracts with Zenith 
and TECO allow for further expansion inthe event that the Commission 
decides at the end of the three-year trial that this was in the public in- 
terest. 


I think if it takes us seven or eight years to finally reach the 
breakeven point, or the money-making point, it will have well been 
worth it. 


Tr. 695 
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* * * * x 

COMMISSIONER CROSS: Now, we will say that I am going to be 
one of your subscribers, and I have ascertained from your testimony that 
a maximum of $10 will be charged for the decoder; ote tees of where 
I live, it won't be any more than $10. 

THE WITNESS: It will not, sir, for the installation of it. 

COMMISSIONER CROSS: That is what I mean, putting it in. What 
about the maintenance cost? I have got something here about it may be 
75 cents a week. That is "may be." I am going to a ae I want to 
know. 

THE WITNESS: At the time we go to gn Ae SE 
have determined this, as to whether you pay 75 cents a week or whether 
you pay nothing a week, or whether you may pay a minimum of 75 cents 
a week or 50 cents a week, for which you get a certain amount of pro- 
grams on subscription. 


[Tr. 695] 
COMMISSIONER CROSS: Under this rather vague arrangement, 


could I be charged $7 a week? 

THE WITNESS: No, it will never exceed more than 75 cents. 

COMMISSIONER CROSS: Now, are there any other costs besides 
the $10 -- I am not talking about when I turn it on and pay for the film, 
I will know that in advance -- but are there any other costs besides this 
$10 and 75 cents to get me in business and ready to go? : 

THE WITNESS: No, there are not. 

COMMISSIONER CROSS: Now, as a subscriber do I have to 
guarantee you any percentage of the gear once -- 

THE WITNESS: No, sir, you do not. 

COMMISSIONER CROSS: I could just let it sit there, and as 
long as I paid my six-bits a week -- 

THE WITNESS: I am sure that if you paid 78 cents a week you 
could let it sit there forever and we would not take it cat 


[Tr. 695} 
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COMMISSIONER CROSS: You would not? 
THE WITNESS: No. 


* u = 


[Tr. 696] 
COMMISSIONER LEE: So that what you are proposing now is 
a completely unique business, and you are telling us now to the best of 
your ability how you are going to operate a business that has never 
been operated before ? 


THE WITNESS: That is true. 
* * * 


[ Tr. 703] 
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[ Tr. 697] 


COMMISSIONER LEE: Is there any possibility that you could 
arrive at a conclusion as to whether or not it is a success or failure in 
less than three years, or are you committed to the three-year period ? 

THE WITNESS: I think this. I think that we can come 

[ Tr. 698] 
to a conclusion that it will -- that the trend may be toward a failure of it, 
or may be toward success. 

One thing I would like to make clear, what I was talking to 
Commissioner Cross about. If the $1,058,000 loss -- if all of the figures 
came out this way, in other words, if the revenue was as we projected at 
$2.50 a week, and if the program expense was what it was, even though 
this three-year trial would involve a loss, I am sure that at this rate the 
third, beginning from the third year on, this operation would be in a profit 


status. In other words, we are pretty much sure that an average of $2.50 
or $130 per year per subscriber will result in a profit to us, even though 


we may have had a loss because of our start-up costs. 
* * * * 


[ Tr. 702] 

COMMISSIONER BARTLEY: Mr. O'Neill, who makes the 
determination of when a feature film is box office or is eligible for and 
salable to general television exposure ? 

THE WITNESS: May I have that again. I didn't hear the first 
part of it, Mr. Bartley. 

COMMISSIONER BARTLEY: Could you read it? 

(The question, as recorded, was read by the reporter.) 

THE WITNESS: That will be our determination, that is, 
representatives of the licensee in this case, WHCT. 

[ Tr. 703] 

COMMISSIONER BARTLEY: How can he determine whether 

it is box office if the owner of the product will not release it to general 


exposure ? 


[ Tr. 703] 
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THE WITNESS: I think, Mr. Bartley, that this is a problem 
that we have been trying to define. One of the areas of determining a box 
office attraction, I believe, is this, that if the same, the exact same program 
would go into a theater in the area and command an admission price, and 
not only command an admission price, but command, at least in the mind 
of the theater owner, an admission price which was superior to that which 
he might receive by putting in alternate film,.we would then determine 
that this was box office for the theater, it was worth his while, and as a 
consequence, we could decide that the same type of a film would be box 
office for our purposes. In other words, our definition -- we don't believe 
that our deliberations as to the box office quality are any different than 
those of a film buyer representing a local theater who has to take into 
consideration all the other theaters with whom he will be in competition, 
and also the question of alternate programs that he could put in. 

[ Tr. 704] 

COMMISSIONER BARTLEY: Could you secure for pay television 
programs not yet released for general television programming ? 

THE WITNESS: I would say that if the character of the program 
or if the nature of the program were such that it would be eligible or a 
logical show for conventional television, we would decide that this does 
not meet our conditions of a box office attraction, whether it had been on 
television or not. 

COMMISSIONER BARTLEY: I am speaking now of the person 
who owns the rights to the show, to the movie. 

THE WITNESS: Are you speaking of a feature film again? 

COMMISSIONER BARTLEY: Yes, I am speaking of a feature 


THE WITNESS: In the case of a feature film -- 

COMMISSIONER BARTLEY: I just wanted to make clear the 
point I am trying to ask you. Does the licensee of a broadcast of. a televi- 
sion station have anything to say about when the producer or the owner of 
a show will release it to television for general broadcast ? 


[ Tr. 709] 
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THE WITNESS: No, I am sure he doesn't. 

COMMISSIONER BARTLEY: Do you think, do you have any 
reason to believe that can secure for pay television films that are not 
available for general television exposure. : 

THE WITNESS: Yes, we do. 

[ Tr. 705] 

COMMISSIONER BARTLEY: And that is based on these discuss- 
ions, I take it, that you have had, your general opinion? 

THE WITNESS: Yes, sir. 

* *x * 
[ Tr. 708] 

THE CHAIRMAN: So far, Mr. O'Neill, it seems to me that a 
large part of the cross-examination of you, at least by counsel, has gone 
to the feasibility or the vagueness, or the uncertainty of this application. 

[ Tr. 709] 

I would like to cali pouationtion wikia ooan sae ko 
of page 4 of the Hearing Order. And I will read it to you, so that you all 
have it. 


"In no circumstances would the Commission consider 
approval of subscription television on a trial basis or any 
other basis if it were shown that the rendition of subscription 


television service would, as has been asserted by opponents, 
black out free television, or reduce it to a negligible service. 
As heretofore, in the course of our eight year long examina- 
tion of the proposals for subscription television service, we 
desire to give the closest scrutiny to any possibility that any 
subscription television authorization might have this or any 
other substantially adverse effect upon the public interest." 
Now, our system of television, up to the present time, has 
been on an advertiser supported basis, as you are fully aware of. And, 
as I understand your testimony, you don't propose to support pay television 
on an advertiser basis, but on a listener basis you are going to have it 


supported. 


[ Tr. 709] 


THE WITNESS: A combination, but primarily a listener basis. 
We may have some advertising revenue. 

THE CHAIRMAN: Not on the Phonevision? 

THE WITNESS: No, but on the station -- 

THE CHAIRMAN: On the station it is the free hours. 

THE WITNESS: Not on Phonevision. 

[ Tr. 710] 

THE CHAIRMAN: On the free hours. So insofar as the Phone- 
vision experiment is concerned, it is a different basis than recognized in 
the country heretofore ? 

THE WITNESS: Completely, sir. 

THE CHAIRMAN: And you propose to do this by box office 
attraction ? 

THE WEINESS: That is correct. 

THE CHAIRMAN: That will stimulate a listener to be willing 
to pay cash to see your program during this trial in Hartford? 

THE WITNESS: That is right, sir. 

THE CHAIRMAN: Now, do you think that any of the present 
shows on television, if they were shown in a theater in Hartford, could be 
classed as box office attraction ? 

THE WITNESS: No, sir, I do not. 

THE CHAIRMAN: You don't believe that any of the perhaps 
hour long westerns or hour long shows, film produced for television, 
could be classed as box office attractions if exhibited in Hartford in some 
fashion in which admission could be charged? 

THE WITNESS: Mr. Chairman, they might draw some money, 
but not enough to qualify them as box office attractions. 

THE CHAIRMAN: Well, now, do you think that any of the box 
office attractions which you propose to use in Hartford, if you did not 
exhibit them on your proposed trial, would 

[ Tr. 711] 
find their way to free television? 
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THE WITNESS: I think that there may be a difference in time 
there. In other words, a box office attraction of today may be a free or 
conventional television broadcast of five or six years from now. But I 
don't think that if it were imminent, that they would. In other words, if 
it was a box office attraction today, I would see no reason why the owner 
would put it into conventional television. 

THE CHAIRMAN: You are familiar with the practice of the 
motion picture industry in sometimes pulling out an old movie and sending 
it around -- 

THE WITNESS: A reissuance, sir? 

THE CHAIRMAN: A reissuance.of it. . 


THE WITNESS: Yes, sir, Iam. 

THE CHAIRMAN: Do you presently make first run movies 
for exhibition ? : 

THE WITNESS: Not any more, sir. We stopped production. 


THE CHAIRMAN: Do you have any plans to make box office 
attractions for exhibition in your studios in RKO -- exhibition in this 
Phonevision test? 

THE WITNESS: No, sir. And, incidentally, we don't own the 
RKO studios any longer. We sold them to Desilu. We have no intention 
to do that, sir. 

THE CHAIRMAN: Well, now, if this trial is successful, and 
you are succesful in attracting what you have termed 

[Tr. 712] 
box office attractions, do you think that that will in any way diminish the 
availability, perhaps, of some of those box office attractions for free 
television in Hartford ? 

THE WITNESS: No, I don't believe so, sir. I think that the 
very fact that they are box office attractions would mean that they won't 
be available for television anyway. I think that all that we do is to add 
one more theater to Hartford. In other words, if their box office attract- 
ions -- there are maybe 50 theaters in that area that would be the normal 
customer for the product. Now, what we are doing is adding one more 
theater, I think. 


[Tr. 712] 
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THE CHAIRMAN: Now, you talked about sports, in which, 
if there are two games on free TV in Hartford, and the market accommodate 
it, that you would take the third game and put it on pay TV, if the audience 
or your patrons would support it. 

THE WITNESS: Yes, sir. But by the same token -- maybe 
my box office attraction -- and, again, just like this test. This is the 
first time anybody has ever had to define box office attraction. It is the 
first time we have ever tried it. But I think there is a No. 2 item to box 
office attraction. I think I can make it very clear, on anything which now 
goes into a theater -- if a theater could not successfully exhibit this and 
come out on it, then it is not a box office attraction. But a football game 
doesn't go into 2 theater, anyway. 

[ Tr. 713] 
So as far as football being a box office attraction, it has a negative element 
to it. And the negative element is this. The only reason that it has box 
office attraction -- it won't have it in a theater -- is because conventional 
television, because of the economics of conventional television, could not 
provide it in that area -- even though it could not go into a theater and 
sell, it still could command some money in the home. 

Again, that money would have to be sufficient to take care of 
the cost to the -- 

THE CHAIRMAN: I would like to stay for a moment with this 
baseball situation, the ball games you talked about -- 

THE WITNESS: All right, sir. 

THE CHAIRMAN: If you have two games a week on free 
television, and then you decided to put on the third, if it seemed appropriate, 
and you were making money out of it, do you have any reason to believe 
that people who have baseball games to sell would not immediately with- 
draw the other two games, or maybe sooner or later withdraw them, or 
withdraw games altogether ? 
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THE WITNESS: I think the only reason they would have it 
would be this: That if we stated clearly enough that the withdrawal of 
any baseball games on conventional TV in the area -- we would immediately 
determine to be prima facie 

¢ SE Tr. 714] 

evidence that the withdrawal was to withhold them from conventional 
television for the purpose of selling it to us for subscription television, 
and we would rule ourselves out as bidding for‘them. 


THE CHAIRMAN: All right. 
Now, that is what would be your present intention? 

THE WITNESS: Yes, sir. 

THE CHAIRMAN: Two years go by, three years go by, and 
perhaps the test is extended at the end of four or five year: And during 
this period people who have baseball games to exhibit just decide they 
will just pull out of Hartford, and not let anybody have the programs, and 


it goes along this way two or three years, and suddenly they say we will 
offer you a box office attraction. Would you then consider it? 

THE WITNESS: Well, I think this: In two years or three 
years from now, Mr. Chairman, then we would be able -- and I think you 
would be able, to decide as to what the effects of this theory of ours is. 
In other words, you could then say "You came here with the idea that no 
conventional broadcasts: were going to be lost, but here are the facts, 
here is what happened." And then at that time I think that we would have 
to then consider the situation. But I believe that to try to project what 
may happen two or three years from now would be difficult. I think this. 
TI feel 

> Ptre715) 
that if it were established that we had no intention, that this was at least 
our intention and that we were conscientious in pursuing this intention -- 
that we had no intention of eliminating any present conventional TV 
broadcasts, and we made this perfectly clear to any potential supplier, 
that this may work -- it may not. But I think only the actual test can 
determine it. | 


[ Tr. 715] 
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THE CHAIRMAN: Well, now, if an opera is on present television 
-- I understand they have been -- that would be a box office attraction on 
present television, would it not? 

THE WIINESS: Yes, sir. 

THE CHAIRMAN: And to the extent that baseball games are 
on present television, that would be a box office attraction on television. 

THE WITNESS: Now, let me first distinguish opera. 

I think that my own inexperience as a witness, the first day, 
I muddled up the answer so completely, that when I read the transcript 
myself I can't imagine how I could say so much words without any subjects 
and predicates. But I think I am a little more clear on it now. 

Opera has degrees of quality, just like everything else. Now, 
there has been opera on television, but the opera on television is in no 
way, by any operatic lover, could be determined to be of the same grade 
as the Metropolitan. 

[ Tr. 716] 
Opera, except -- and I may be incorrect in this -- but as far as I know, 
there have only been two actual broadcasts of the Metropolitan Opera in 
its entirety, and the last one was in 1950, over the ABC network. Any 
other opera that has been on television, for the most part, has been trans- 
lated into English, which I would imagine is anathema for an operatic 
lover. So I wouldn't believe that opera that has been on conventional 
television is to be compared with the type of opera that we are talking 
about, when we are speaking of box office attractions. 

THE CHAIRMAN: I saw an announcement not long ago that 
some English company was going to produce a whole series of Shakes- 
pearean plays for television. Would you consider a competent company 
of English actors producing Shakespearean plays a box office attraction ? 

THE WITNESS: I think that an English company -- maybe 
Lawrence Olivier -- this may make the difference. I think again that 
the test of that would be if this same company, rather than going on 
television, conventional television, our putting it on tape, would go into 
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Hartford, and command enough of an attendance to take care of the 
operating costs of that theater for the time that it was on, and give them 
a profit, that this would then be box office. : 

THE CHAIRMAN: Well, the question I am getting to is that 
if this is available for free television, would that be 

[ Tr. 717] 
the type of thing that you would be interested in showing in the Hartford 
area, when it was on free television in other areas? 

THE WITNESS: No, sir, it would not. 

THE CHAIRMAN: Well, now, would you consider second run 
feature length movies of outstanding quality as suitable for your experiment 
in Hartford? 

THE WITNESS: Yes, sir, in certain cases. 

THE CHAIRMAN: Now, then, there comes a time when these 
movies are available to television. 

THE WITNESS: Yes, sir. 

THE CHAIRMAN: So that there is some point along the way, 
between the day of the first release of the motion picture, and some sub- 
sequent date, when it becomes available to free television. 

How would you determine at what point along the line you will 
be interested in purchasing such a movie and perhaps by that prevent it 
from going on free television while you put it on your test in Hartford? 

THE WITNESS: -I think that that determination, again will 
be made in the same way that the theater owner makes the determination, 
which in turn makes the distributor decide whether it is then available 
for conventional television. 

Now, this is something that we did have some experience in. 

[ Tr. 718] 

When we acquired RKO Radio Pictures, we acquired a 
company that had been operating in the production and distribution of 
pictures. It was losing considerable money at the time, — it had 


[ Tr. 718] 


268 


32 exchanges in this country that dealt with 15,000 theaters here. We 
had 38 subsidiaries outside the Continental Limits of the United States, 
with 104 offices, and 2,000 people, distributing these films. 

Now, here we were with a rather anomalous situation of 
being in the broadcast business on the one hand and desiring programs 
for conventional television, and being in the distribution business on the 
other hand and requiring to get the best return we possibly could out of 
anything that we owned. 

Now, in this decision, we had to decide this: That any film 
which could not go into enough markets and be accepted by an exhibitor 
in those markets, as what I would call box office, the next step down was 
conventional broadcast. But not until that time. 

Now, being put into a situation where we would be in the sub- 
scription television business, I think our judgment would be the same. 
Our judgment would be this: If the distributor of that film would find -- 
and this was not 2 decision that was just being made by us -- it was made 
by all of the other major companies after RKO so-called 

[Tr. 719] 
unleased the pre’48 and post '48 pictures, we did it before anybody else. 
Our decision was based only on the fact that there was no more theatrical 
value in the films that we released, and therefore they were available 
for television. 

Now, going into it on the other hand, where if we operated the 
subscription television operation, we would be comparable to an exhibitor. 
And our determination would be if that film was appropriate for me to 
realize a profit on it as against what I will have to compete with as far 
as competitive theater fare is concerned, or what I could select as another 
piece of property to put in there, then I think that as a subscription operator, 
we have to make the same decision. 

And when enough theater operators have made this decision, 
the distributor will decide there is no longer any value, or we have reached 
the diminishing returns as far as theatrical exhibition is concerned -- 


[ Tr. 723] 
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the next step is conventional television. If they get to that step, they 
have already eliminated us in the subscription television business, 
because we don't consider ourselves competitive for product with a 
conventional television station. We consider ourselves competitive in 
product with a theater. 

THE CHAIRMAN: Well, now, supposing you get in the situation 
where somebody offers you a real little jewel for your trial test in 
Hartford, and this is an extremely reasonable 

opr: 720] 
price. As a matter of fact, a price that a local advertiser could pay. 
Will you put it on pay television, even though it meets all of your tests 
of box office attraction, or will you offer it first to an advertiser in the 
community for free television ? 

THE WITNESS: Well, now, Mr. Chairman, you mean that 
this possibly ~- in other words, we could get it at enough of a price to 
put it on -- 

THE CHAIRMAN: It looks like a real money-maker on pay- 
TV, but the price to you is so reasonable, that a local advertiser could 
well afford to sponsor the program, and you have that choice. Will you 
put it on pay television or on free television? 

THE WITNESS: Well, again, there would be two things that 
would enter into our consideration. The first thing would be whether this 
jewel could go into the local theater and command a profitable price. 

If it could, then we feel that it would not be appropriate for advertising 
television. We would put it on subscription television. 
* * % * 
[ Tr. 723] 

THE CHAIRMAN: Do you know substantially how many major 
motion pictures are produced annually in the United States? 

THE WITNESS: When you speak about the United States, you 
know a lot of companies make pictures outside of the United States. 


[ Tr. 723] 
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-THE CHAIRMAN: I am speaking of manufactured and offered 
for distribution to the regular channels. 

THE WIINESS: I think there probably are not any more than 
200 a year now. I may be wrong in this. I used to know these figures. 
It was as high as 500 at one time, during the war, or right subsequent 
thereto. 

THE CHAIRMAN: Yes. Now, how many attractions, during 
the course of the year, do you think is going to be necessary for this 
test to be at all meaningful ? 

[ Tr. 724] 

THE WITNESS: I think that we need, and this again doesn't 
allow for any -- I think it doesn't allow for any substitution of opera or 
anything else, which I think would take the place. I think that we need 
as much as three changes a week, which would mean 156 features, if we 
had no substitutes to put in at the time the features were going to run. 
So it would be less than 156. 

THE CHAIRMAN: On that basis, a substantial portion of the 
output of the motion picture producers at the present time ? 

THE WITNESS: In America. However, as far as world pro- 
duction is concerned, a great number of pictures made outside of the 
United States would be box office attractions. Ben Hur is an example. 

THE CHAIRMAN: Well, now, there are other television 
stations in Hartford using motion picture products in the major feature, 
as part of their programming, is that correct? 

THE WITNESS: Yes, sir. 

THE CHAIRMAN: Well, now, in the course of two or three 
years of a test of this sort, with pay television in Hartford using substantially 
a large portion of the product of the motion picture industry, what will 
its effect upon television station programming which currently relies on 
older releases, after those releases have been shown in Hartford 

[ Tr. 725] 
and become older ? 
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THE WITNESS: Well, if I understand your question correctly, 

Mr. Chairman, the product -- in other words, this goes to the question 
of whether it delays release for conventional -- 

THE CHAIRMAN: Iam really asking you, wouldn't ss wear 
out the major motion picture product, so when it comes back to Hartford 
on free television it will no longer be useful ? 

THE WITNESS: We will not on this test, not with 50, 000 subscribers. 
There are still 6,000 homes in the area. So it would be 8- -1/3 percent of 
the total amount of homes. So at least during this trial period, 91-2/3 
percent of the homes would not have been able to see them at home on 
subscription television. 

THE CHAIRMAN: You are anticipating a situation during this 
trial of first run, second run, third run, on various television stations 
on a free basis after you have shown it ona paid basis and exhausted 
the market? 

THE WITNESS: I don't think it would be that quick. I think -- 
take a situation today. It has only been -- and this is even in small 
degree -- it has only been recently that they have even discussed re- 
leasing the post-1948. So we are now talking 12 years. 


* * * *x 


JOSEPH F. WRIGHT 
[ Tr. 729] 


CROSS-EXAMINATION 
BY MR. STEPHENS: 

Q. Mr. Wright, are you familiar with the first and third reports 
by the Commission on subscription television? A. Ina general way, 
yes, sir. 

Q. Yes. Are you familiar, Mr. Wright, with the agreements set 
out in Applicant's Exhibit No. 7, submitted on June 22, sone A. Yes, 
Tam familiar with those agreements. 

Q. Mr. Wright, insofar as Zenith Radio Corporation is secaeranae 
do those agreements set out totally all of the material, understandings, 


[rr. 729] 


commitments, or undertakings as to which Zenith participates with 
respect to the proposed trial operation at Hartford, Connecticut? A. I 
assume you are talking now about understandings or commitments or 
agreements with either Hartford Phonevision, or RKO, or TACO. Yes, 
sir, they do. 


x 


[732] 
Q. * +x 
What would you say Zenith's participation, of any significant nature, 
would be in this trial, if it were granted, apart from the manufacture and 
provision of encoders and decoders? A. Well, I assume that Zenith 
will be called upon to furnish a great deal of technical assistance and 
practical 


[733] 
heip to Mr. O'Neill and his associates all through this experimental 
period. 

Q. Now, apart from any technical assistance and further develop- 
mental work, which is referred to in the agreements, and other matters 
associated with the provision of and maintenance of the operation of 
decoders and encoders, is there any other area or function for Zenith 
in the trial operation? A. Well, Mr. Stephens, Zenith's obligations to 
RKO are set forth very clearly in the letter of intent. Iam sure, how- 
ever, that in addition to its obligations as set forth in the contract, that 
Zenith will be very happy and willing to be of every assistance that Mr. 
O'Neill wants or requires in any phases of this operation. 

Q. Inany phases? A. In any phases of this operation. 

Q. Could that include any activities relating to the procurement of 
programming? A. Well, let me say this. Zenith has no plans to have any 
activity in the programming business except insofar as it may be helpful 
to Mr. O'Neill and Hartford Phonevision in making a success of this 


[Tr. 736] 


operation. 
* 


[Tr. 736] 
JOSEPH F. WRIGHT 
resumed the stand and testified further as follows: 
CROSS-EXAMINATION - continued 
BY MR. STEPHENS: 

Q. Before the recess, Mr. Wright, I believe you had testified that 
no director of Zenith was a director of TECO, and that this held also 
the other way? A. Yes, sir. 

Q. Is this true both ways as to officers of the two corporations? 
A. Yes, although -- I will say yes. The only qualification that ran through 
my mind was that Mr. Van Beek, who is now President of TECO, has 
been associated with Zenith, but not as an officer. 
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Q. In what capacity was he associated with Zenith? 
A. He was Assistant to the President. 

Q. To Commander McDonald? A. Well, to Commander 
McDonald when he was President, and to Mr. Hugh Roberts when he 
was President, and to myself. 

Q. Until what date? 

[ Tr. 737] 
A. Ihave forgotten the date offhand, it was about the same date that he 
was elected to the presidency of TECO. 

Q. The amendment filed by the applicant indicates that 
that took place since your application was filed, since June. 

COMMISSIONER BARTLEY: Whose application ? 

MR. STEPHENS: Since June 1960. 

COMMISSIONER BARTLEY: You say “your application"? 

MR. STEPHENS: That, Mr. Chairman, perhaps was an 
unintentional reflection on the line of questioning upon which I am con- 
tinuing at this point. 

BY MR. STEPHENS: 

Q. In any event, since June 1960 Mr. Peter Van Beek 
: ceased serving as your assistant and became President of TECO? 
“A. That is correct. But I don't want to give you the impression that 
he severed ali connections with Zenith. 

Q. What connections does he retain? A. He is still at 
Zenith and on the Zenith payroll in connection with Phonevision and 
subscription television activities. 

Q. And asa consultant? A. No, as an employee. 

Q. As an employee? 

[ Tr. 738] 
A. Yes, sir. 

Q. TECO was formed in the year 1949, or approximately 

that time, was it not? A. Yes, sir. 


[ Tr. 739] 
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Q. And when it was formed, who acquired the equity interest 
in TECO? A. Mr. Stephens, I was not at.Zenith at the time -- 

Q. May I explain the question. Is it not a fact that the TECO 
shares were offered to the shareholders of Zenith in the proportion. in 
which they hold stock in Zenith? A. You are absolutely right. I started 
to say I was not at Zenith at the time, and wasn't personally familiar 
with it, but of course I am familiar with what was done. 

Q. Yes. A. I believe there were 500,000 shares of Zenith 
stock issued at that time, and TECO was organized with 100,000 shares, 
and the stock was offered on the basis of one share of TECO for each 
five of Zenith. 

Q. TECO was capitalized at a million dollars, is that correct? 
A. That is my understanding. The subscription price was $10 a share. 

Q. (oe 
all? Do you know the answer to that question? 

[ Tr. 739] 
A. I know that TECO had a paid-in capital of around-a million dollars 
in cash, so I assumed it was all subscribed or paid in. 

Q. Thank you. So that at the outset TECO was owned by 
the shareholders of Zenith? A. That is correct, although it may have 
occurred, and I have heard it did occur, in some cases Zenith shareholders 
may have sold rights to purchase TECO, so that they didn't actually 
acquire it, 


Q. Do you happen to know whether the preponderant number 
of TECO shares are still owngd by Zenith stockholders? A. I don't know. 
I have never seen the list of TECO stockholders, although I know who 


some of them are. 

Q.:. Thank you. 

Would the relationship you described a few moments ago 
of Mr. Van Beek with Zenith while acting in the capacity of President 
of TECO indicate that there is a close, active, coordinated contact 
between the management of TECO and the management of Zenith on all 
matters relating to Phonevision, all substantial matters? A. Yes, I 


[ Tr. 739] 


276 


would say that is a fair summary of the situation, certainly as of right 
now. 

May I elaborate on that? 

Q. Hf you like, Mr. Wright. A. Up to this point TECO has 
been an inactive company, 

[ Tr. 740] 
and the officers of TECO were for the most part custodians, in other 
words, the company was not engaged actively in business. 

Q. Would this mean in practice, Mr. Wright, that any activities 
carried on either by TECO or by Zenith in the field of negotiations for 
subscription programming would be coordinated closely as between 
Zenith and TECO? A. That might be the case in the early days, I would 
_say perhaps in the next six months or a year. But I would not expect 
that to be the case should there be an authorization and the business of 
sabscription in Hartford actually got going forward. | 

Q. Has it been true up to now? A. It has been true up to now. 

Q. What would be the reason for changing this basic, close 
coordination on program procurement? A. Well, I would assume that 
at some point when the objectives for which TECO was organized had 
been achieved, and there is an authorization in an area in which TECO 
was intended to operate, that when it reaches that point it will stand on 
its own feet and conduct its own operations. 

[ Tr. 741] 

Q. Well, going back to the original 1959 Zenith-TECO 
agreement, was not a wide area of activity with regard to all aspects 
of promoting and programming subscription television, Phonevision 
outlet, placed by Zenith in TECO's hands under very explicit provisions 
of the 1949 agreement? A. Well, certainly TECO had obligations to 
carry on certain activities. But this contemplated a time when the 
business, in other words, when there became an opportunity to conduct it. 

Q. May I invite your attention, Mr. Wright, to the. application, 
Exhibit No. 7, page 21, which contains part of the recital clauses near 
the beginning of the 1949 original Zenith~TECO agreement. 


[Te 742] 
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MR. COHN: Which page in Exhibit 7, Mr. Stephens? 
MR. STEPHENS: 21. 
MR. COHN: Thank you. 
BY MR. STEPHENS: 
Q. Mr. Wright, do you see that the second "whereas" clause 
reads as follows: 

"Whereas, it will be necessary, if said subscription 
television system is to be put into effect, the television 
broadcasting companies or other entities owning, operating 
or controlling telephone lines or other conductor facilities 
or networks, motion picture producers, distributors of 


[Tr. 742] 

motion picture films, organizations engaged in the enter- 

tainment business, and other persons or organizations pro- 

ducing or making available for broadcasting, programs of 

various types (which various entities or organizations are 

hereinafter collectively sometimes referred to as "broad- 

casting interests'), cooperate in the adoption and use of 

said system, which cooperation and agreements to adopt 

and use said system have not been obtained up to the present 

time"? 

Does that, Mr. Wright, in your mind reflect an intention that TECO 
in fact be the arm of Zenith, if I may refer to it informally, for the pur- 
poses of carrying on these activities? A. I have no doubt that that was 
one of the purposes of this original agreement. 
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Q. Now, I also invite your attention, Mr. Wright, later in the 
same agreement on page 27 to paragraph 7, which was subsequently 
rescinded in an agreement concluded in March of this year, which in 
1949 was set-out as follows: 

“Hf TECO shall be successful in bringing about the adoption 
and use of Phonevision by the various ‘broadcasting interests" 

-- that included motion picture producers -- "above mentioned, 

it is contemplated that it" -- that is to say, TECO -- "will 

thereafter act as representative and agent of said interests 

in the arranging and booking of programs. It is also con- 

templated that it will, in 

[ Tr. 743] 

accordance with agreement to be enter into between it and 

such interests, fix the amount of the fees or other charges 

to be paid by subscribers to Phonevision service, and that 

it will collect all or a portion of such fees or charges, and 

will allocate the same between said ‘broadcasting interests' 

and other interest entitled to participate" -- at a contingency. 

I mentioned, Mr. Wright, that this had been rescinded in the 
subsequent agreement of March, 1960. But, Mr. Wright, would you turn 
to that section of the agreement, which starts on page 34, and will you 
tell me if you see in Article I on page 38 a definition of “subscription 
program" reading: 

Subscription program’, as used in this agreement and 

in the prior agreement, means any program or group or series 

of programs furnished as a package, for television broadcast, 

for which a fee is to be charged to the viewers thereof, 

including without limitation, new released feature length 

motion picture, Broadway plays, ballet, grand opera, champ- 

ionship and other outstanding sporting events, and other programs 
of box office quality.” 
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Now, Mr. Wright, acknowledging that paragraph 7 of the 
original Zenith-TECO agreement was rescinded, but noting that the new 
agreement defines programming, is it not a fact that there is active con- 
templation of active participation by both Zenith and TECO = the procure- 
ment of product for this 

[Tr. 744] 
operation? A. As to Zenith -- let me take up Zenith first -- - we discussed 
this once a little earlier. And I stated to you, I believe, that Zenith in- 
‘tended to cooperate with Mr. O'Neill and with TECO in securing sub- 
scription programming. I don't want you to have any notion from that that : 
TECO was going to finance any entertainment or book any entertainment -- 

MR, PIERSON: Zenith. | 

THE WITNESS: -- Zenith is going to finance any entertainment 
or book any entertainment or be in the production of entertainment. When 
I said that Zenith would be helpful I meant in the sense that if we could 
call up someone that we knew had some product and ask him to cooperate 
with Mr. O'Neill in making it available to Hartford Phonevision, we would 
be glad to do it. Otherwise Zenith has no Scene tere 
business in any way, shape or form. 

As to TECO, it 1e my understanding that TECO 1s going to 
follow the policy of cooperating in seeking to secure programming of box 
office quality of the kind that Hartford television will need wherever it 
can be found, so that it can be made available to Hartford Phonevision. 

I want to make it perfectly plain, however, that there is no 
thought here that subscription programming must funnel noes TECO., 

[ Tr. 745] 

MR. COHN: Mr. Chairman, I object to that. The witness 
does not represent TECO; he is testifying as President of Zenith. I 
certainly will have no objection to his testimony concerning the position 
of Zenith, but I don't think he can testify as to what TECO would or would 
not do in so far as Hartford Phonevision is concerned. It is not one 
to the question. 
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I move that the last remark be stricken, Mr. Chairman, as not 
responsive to the question. 

MR. PIERSON: Not the whole response? 

MR. COHN: Just the last remark concerning what the intention 
of TECO was or is. 

MR. STEPHENS: I have no objection to striking it, Mr. Chair- 
man. 


MR. CHAIRMAN: I may be stricken. 


* * a 


[ Tr. 746] 
BY MR. STEPHENS: 
Q. Is it contemplated, Mr. Wright, that Zenith would in any 


instance negotiate for and secure rights for program performance 

of the Hartford system and, in turn, make it available to RKO? A. Ff 
there was ever an opportunity where we could do that for Hartford 
Phonevision and RKO, we would be very happy to. 

Q. Ef you made arrangements for securing of those rights, have 
you formed ar intention as to whether those programs would be made 
available to RKO at cost, or is it possible that there might be some 
charge added for your services or for any other 


[Tr. 747] 
reason? A. As I stated to you, we do not intend for Zenith to be in 
the programming business, and any activities we would do along this 
line would be with the intention of having the parties deal directly with 
Mr. O'Neill and Hartford Phonevision, and without any fee or commis- 
sion on Zenith’s part, nor any interest on Zenith's part in the program- 


ming. 


| [Tr. 752] 
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[Tr. 750] 
Q. Mr. Wright, are you familiar with the eerie which 
the Commission required be expressed in contractual agreements, 
undertakings on the part of any entity other than the 


[Tr. 751] 
station licensee, who had some participation in that trial, that the 
licensee's discretion and freedom would be preserved in a number 
of respects — I will come to them individually. You remember that 
there were such requirements? A. I remember them, yes. 

Q. And you will agree that the requirements with which Zenith 
would have to comply are set out contractually in these agreements? 
A. Yes, sir. : 

Q. In Applicant's Exhibit No. 7. Do those not include the under- 
taking that the licensee have the final discretion to fix charges levied 
on subscribers? A. That is correct. 

Q. Also that the licensee have total freedom to select, , sebedale, 
or reject programming? A. That is correct. 

Q. That the licensee would be free to go to any source of programs 
and negotiate the supply of product directly from such sources to the 


licensee ? 


[Tr. 752] | 
Q. Having made those undertakings contractually vis-a-vis the 
other participants, are you prepared to address the same undertakings 
to the Commission on the record in this case? A. Yes, we are. And 
that is why we signed the application as the applicant and supported 


here before the Commission in this proceeding. 
* * * * 


[Tr. 753] 


Q. =s 

Would you please turn to Applicant's Exhibit No. 9, the contacts 
between Phonevision participants. If you don't have it in front of you, 
Mr. Wright, Mr. Pierson, I think, will hand it to you. 


[ Tr. 754] 
MR. PIERSON: I believe it is Applicant's Exhibit No. 10. 
MR. COHN: Iam sorry. 
BY MR. COHN: 

Q. You made these contacts, Mr. Wright, with the producers 
and distributors indicated here? A. Yes. 

Q. Andon those dates? A. That is my recollection. 

Q. Insofar as the companies listed on the right hand column are 
concerned, and confining it only to where your name appears in the first 
column, can you tell me the names of the individuals with whom you had 
the contact, starting first with Warner Brothers? A. That was Mr. Ben 
Kalmanson. 


The next is Metro-Goldwyn-Mayer. That is Mr. O'Brien. 

Next is Columbia, Mr. Abe Montague. 

United Artists was Mr. Robert Benjamin. 

Warner Brothers was Mr. Jack Warner and Mr. Ben Kalmanson. 

And Twentieth Century Fox was Mr. Spyrosskouras. 

There were some other gentlemen there from Twentieth 
Century Fox whose names I don't know. 


[Tr. 756] 
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Q. Mr. Spyrosskouras is president of the company, is he not? 
A. Yes. 

[ Tr. 755] 

Q. Proceed. A. And the next one is also Twentieth Century, 
and that was also Mr. Spyrosskouras. 

I don't remember this June 30, one, Metro-Goldwyn-Mayer 
in Chicago. 

Q. Proceed, then, to the July 11? A. That was Mr. Abe 
Montague, I believe, and Mr. Paul Lazarus. 

Q. September 28, then. A. That was Mr. Barney Balaban. 

Q. Who arranged these appointments? I assume!you saw each 
of these individuals by appointment, is that correct, sir? A. Yes. 

Q. Could you tell me who arranged them? A. Some of them 
I can and some of them I can't, I just don't remember how they came up. 

Q. Surely. In those cases where you can remember, would 
you please give me that information, not in detail, Mr. Wright, but just 
enough so that we will know how the appointment came about? A. I don't 
remember how the date with Mr. Kalmanson in Chicago came about. I 
think that Mr. Van Beek may have arranged the date with MGM, 

I don't know about the date with Columbia in July of 1959. 

[Tr. 756] 

The date with Mr. Benjamin of the United Artists, somebody 
not connected with the company, I think, set up a meeting between us, 
I don't recall too clearly. 

The date with Warner Brothers which Mr. O'Neill and Mr. 
Poore and Mr. Pierson and I attended, I believe, was set up by Mr. Kalmanson 
after some discussions with either Mr. Van Beek or Mr. Pierson. 

Q. The meetings with Mr. Spyrosskouras? A. I think I 
talked to Mr. Spyrosskouras on the telephone about something and told 
him I was coming to New York, and asked him if I could come and see him. 
And I did. And the next day he asked me to come back. 


[ Tr. 756] 
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Q. And then the meeting of last July with Columbia? A. I 
think Mr. Montague said he was coming to Chicago, and wanted to drop out 
and see us, Iam not sure. That may be a faulty recollection. 

Q. And your meeting about a month ago with Mr. Barney 
Balaban? A. I think he was coming to Chicago, and we asked him the next 
time he came through to stop by. 

Q. Leaving aside those meetings where you individually were 
the only person present, apparently, from this list, taking, for example, 
the first meeting of July 20, 1959, with Warner Brothers, can you tell me 
why a representative of Zenith sat with Warner Brothers to discuss what- 
ever you may 

[ Tr. 757] 
have discussed at that meeting? A. Yes. Zenith had, after all, been 
interested in subscription television and in discussing with the various 
people who have the kind of product and facilities that can be important 
in it, the various aspects of the whole proposed business. 

Q. And also for the purpose of attempting to persuade, to the 
best of your ability as a representative of Zenith, the producers and dis- 
tributors involved to make the product available? A. I wouldn't say that 
the purpose of these meetings was to persuade them to make the product 
availabie. 

Q. What was the purpose, Mr. Wright? A. Well, I can't say 
that there was exactly the same background and purpose in every one of 
these meetings. I would say basically and generally the purpose of most 
of these meetings was to advise these gentlemen as to what our plans were 
and what our developments were and the technical aspects of this proposed 
new service, that we were in some cases to tell them that we were working 
with Mr. O'Neill, and that we hoped to have an application into the Commission 
shortly which would deal with the subject. 

Q. Is it fair to say that your purpose is primarily to provide 
information to the persons that you spoke to? A, This was one of the 
principal purposes of it, yes. 


[ Tr. 759] 
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Seis, iw [Tr. 758] 

Q. What other purposes were there? A. And algo to get 
information as to various aspects of their business. 

Q. And specific aspects of their business? A. Idon't recall 
any common aspect that was through these meetings. 

Q. Would your summarization of what took place at these 
meetings be applicable not only to these meetings where you were the 
only person present, but also to the meetings where Mr. Van Beek was 
present also? A. I suppose there were differences in the conversations 
at all of these meetings, but nothing of any significance as to whether I 
happened to be alone with these people or whether there were several 
other people. | 

Q. All I am attempting to establish, Mr. Wright -- I don't 
want to go through a narrative for each one of these meetings separately -- 
is as to whether what you described took place at the meetings with respect 
to the concern of principal emphasis and the other things taken up would 
be characteristic of all these contacts? A. Would you mind reading that 
question again, please. 

(The question was read.) 

THE WITNESS: I am not ei it cnet stant sean gosta: 

I would say the answer is yes. 
BY MR, COHN: 
[ Tr. 759] 

Q. I want to be sure you understand the question, A. Iam 
not sure that I do. 

Q. Ediat samt: toiput outs the postition Of asseecinela aese= 
tion you don't understand. You did characterize one particular meeting 
where you indicated what the principal purpose of the meeting! was and 
the principal nature of the conversation, as I understood, it was primarily 
to supply information concerning Phonevision to the individuals who were 
there. Is that correct? A. That is correct. 
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Q. Was that the principal purpose of all of these meetings 
that you attended? A. Well, I would say that that subject certainly was 
discussed at nearly every one of these meetings -- every one that I 
recall 

[ Tr. 760] 

Q. Was that the principal purpose of the meeting? A. That 
was certainly a principal purpose of every one of them, yes. 

Q. Was there any other principal purpose, if I can use that 
expression? A. Yes. We discussed with some of these people what their 
interest in subscription television might be. We discussed with some of 
them the fact that they had made the product available to the Toronto 
experiment that Telemeter was carrying on, and the Bartlesville experiment. 

Q. Anything else, sir? A. Those are the principal things 
that I can recall now. 

Q. Mr.’ Wright, would you please turn to the application, 
Exhibit 6, pages 5 and 6 which purports to set forth the stockholders, or 
certain of the principal stockholders, of TECO? 

MR. PIERSON: Mr. Chairman, that is not in evidence. I 
have no objection to his referring ot it. I have not been able to qualify 
it yet. 

MR. COHN: Iam sorry, Mr. Pierson. Although it is not in 
evidence, may the witness have it before him for the purpose of reference? 

BY MR. COHN: 

Q. Inotice that there are listed as the stockholders of TECO 
in the first group the executors of the estate of Eugene F. McDonald, Jr., 
of 14 per cent of the stock of 


[Tr. 761] 
TECO. Would you please tell the Commission who Mr. Eugene F. McDonald, 
Jr., was? A. He was President of Zenith Radio Corporation. 
Q. Until about what time, sir? A. Until his death in 1958. 
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Q. And continuing, 14 per cent of the stock is held by the 
trustees of Eugene F. McDonald, II. Would you please tell us who that 
is? A, Eugene F. McDonald, Il is the minor son of E.F. McDonald. 

Q. Andis Wasa testa eer run wae set up by 
Eugene F. McDonald, Jr.? A. Yes. 

Q. And then there is another 14 per cent held by | the trustees 
for Jean M. McDonald Lust, testamentary trust. First, was that a test- 
amentary trust set up by Eugene F. McDonald, Jr.? A. Yes, sir. 

Q. And who is Jean M. McDonald Lust? A. That {6 a daughter 
of Commander McDonald. 

Q. In these three entities, one estate and two trusts, there is 
a total of 42 per cent of the stock of TECO, is that not correct? A. That 
is what this says. 

Q. Now, who is Eugene M. Kinney? A. He is a Vice President 
and Director of Zenith Radio 

[ Tr. 762] 
Corporation. [is | 
Q. And it is true, is it not, that he ther an executor or a 
trustee of each one of these either estates or trusts? A. That is correct. 

Q. And who is Edward McCausland? A. He is an attorney. 

Q. Does he represent or do any work for Zenith? A. He does. 

Q. And what is his relationship to Zenith? A. He is an attorney 
in the employ of Zenith. 

Q. And who is the Jean M.M. Lust referred to tn the two 
testamentary trusts? 

MR, PIERSON: You have already asked him that, 

THE WITNESS: That is the same J .M.M. Lust, Jean MM. 

Lust that you asked about before, Commander McDonald's ee 
BY MR, CORN: 

Q. Could you tell me, Mr. Wright, if there s a major stock- 
holder of Zenith Radio Corporation? A. Son some wine yo mean, 
a major stockholder. 
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Q. Let me ask you this. Did Commander McDonald, either 
through trusts or through his estate -- strike that. 

Is the estate of Commander McDonald, or trusts that he set 
up, one of the major stockholders of Zenith Radio Corporation? A. I 
would say a large stockholder of Zenith. 

Q. A substantial stockholder ? 

[ Tr. 763] 
A. A substantial stockholder, that is correct. 

So there won't be any misapprehension, I believe Commander 
McDonald at the time of his death owned less than 10 per cent of the stock 
of the company, and I would think that the total amount after inheritance 
taxes and other taxes held by the various trusts is considerably less. 

Q. You don't know that, though, do you, sir? A. Yes, I know 
that. 

Q. Those trusts, however, are one of the largest single entities 
owning stock in Zenith, isn't that right? A. Well, if you would combine 
them altogether, they would be a fairly substantial stockholder, not the 
largest by any means. 

Q. Iam not suggesting that, but it would be substantial? 

A. Yes, sir. 

Q. Do you know whether these trusts indicated here, the 
second entity of 14 per cent for TECO, and the third entity, also own 
Zenith stock? A. I believe they do, yes. 

Q. Is there any doubt, sir? A. Well, I don’t think there is 
“any doabt that they own some, but in those particular trusts I don't think 
that there is very much. 

Q. There are other trusts as well besides these two? A. Yes. 

Q. Are the trustees the same as in these two trusts? 

[Tr. 764] 
A. Are you talking about TECO stock, any other trusts owning TECO 
stock? 

Q. No, sir. I am talking about your reference to other 
trusts. 


ae [ Tr. 769] 

Let me go about it a bit differently. There are two trusts 
indicated here -- do you know the total number of testamentary trusts 
that Commander McDonald had at the time? A. It was two. 

Q. What other types of trusts were there in which he placed 
either TECO or Zenith stock? A. I believe there were some living 
trusts, but I don't believe there was any TECO stock. 

(Tr. 765] 

Q. There was Zenith stock? A. Yes. 

Q. Are the trustees of these other living trusts the same 
individuals who are listed here as trustees? A. I would say that, for 
the most part, these individuals are also trustees of the living trusts. 

Q. Are there any other officers, directors of TECO, aside 
from Mr. Van Beek, who are employees of Zenith? A. No, sir. 

* * * * * 
[ Tr. 768] 
BY MR, COHN: 


Q. Is Mr. Leitzell employed by Zenith? A. Yes, he is. 

Q. Is he employed by TECO? A. No, sir. 

Q. For how long a period has he been employed by Zenith? 
A. He was there when I got there, Mr. Cohn; I don't know how long before 
that. 


Q. And what are his duties? A. He is Director of Public 
Relations. 

Q. For all of Zenith? A. Yes. 

Q. Mr. Wright, has Zenith engaged in public relations 

[{ Tr. 769] 

activities in connection with the proposal before the Commission for the 
establishment of Phonevision in Hartford? A. We have engaged in public 
relations activities in connection with subscription television; not in 
connection with the Commission's proceeding, however, if that is what 
you mean. 


[ Tr. 769] 
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Q. Idon't mean with the Commission's proceedings as such, 
but with the efforts of RKO General to get Commission authority to 
establish Phonevision in Hartford. A. That is correct. 

Q. What do you rely upon in such public relations as to what 
the programming of the Phonevision will be if authorized by the Commission? 
A. Idon't believe I understand your question. 

Q. I think I skipped a question inadvertently, and I was 
incorrect in assuming that you would understand it. 

In the public relations of Zenith to which you referred a 
moment ago, is it not a fact that efforts have been made to tell the public 
what the programming, perhaps, of the Hartford Phonevision would be 
under the Phonevision operation? A. Not in any essential detail, telling 
them what the programming plans are. 

[ Tr. 770] 

Q. Mr. Wright, do you recall having written an article for 
the Hartford Times on August 25, 1960? A. I recall such an article. 

Q. Idon't mean to be impertinent, sir, because I realize 
that you are a busy executive, and have other kinds of responsibilities. 
Did you write the article or did you have help in the writing of the article? 
A. I did not write that article, Mr. Cohn. 

Q. May I ask who did write the article? A. I believe that 
was done by Mr. Ted Leitzell. 

Q. And I don't mean to be critical by this next question, 
because once again I explain to you that I understand with a busy executive 
like you it is 2 common practice for other people to do it -- the article 
did appear under your name? A. Yes, it did. And I read it and approved 
’ ét before it was published. 

Q. Do you know where Mr. Leitzell got the information which 
is set forth in that article? A. No, Ido not. 
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Q. Mr. Wright, I hand you what has been marked for purposes 
of identification as Respondent Exhibit No. 11. Is this the article to which 
you referred a moment ago? A. This appears to be it, yes. 

Q. Idirect your attention to the second column, 

[Tr. 771] 
the fifth paragraph from the bottom, beginning with the phrase "During 
the test", and continuing to read "Channel 18 will continue to operate 
during most of its broadcast day as a regular TV station offering such 
programs as its top-rated bowling show, Open End, Adventure Theater, 
Piano Pops, et cetera, without charge." 

Where did you get that information for that article at that 
time when it appeared under your name ? 

MR. PIERSON: I object, Mr. Chairman, I do not see the 
relevance of, first, the response to this.question, or any further question 
along this line. 

THE CHAIRMAN: Objection overruled. 

BY MR, COHN: 

Q. Can you answer my question, sir? A. Well, I didn't 
personally get the information. It was in the article as it was submitted 
to me. 

Q. Do you know where Mr. Leitzell got the Sees 
A. No, Ido not. 

MR. COHN: Mr. Chairman, I offer Respondent's Exhibit 
No. 11. 


MR. PIERSON: May I have an opportunity to read it? 
MR. COHN: Why, of course. 


MR, PIERSON: I have no objection. 
THE CHAIRMAN: It will be received. 
(THE DOCUMENT PREVIOUSLY MARKED FOR 
IDENTIFICATION AS RESPONDENT'S EXHIBIT NO, 11 WAS RECEIVED 
IN EVIDENCE.) 
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[ Tr. 772] 
BY MR. COHN: 

Q. Mr. Wright, are you familiar with what has been received 
here in evidence as Respondent's Exhibit No. 3, a brochure entitled 
"18 Questions and Answers"? A. I have seen this document. 

Q. Do you know who printed and published this? A. No, 
Ido not. 

Q. Did Zenith pay for it? A. I can't answer that question. 

Q. Do you know whether TECO paid for it? A. I don't know. 

Q. Did you review any of its content? A. Any of this what? 

Q. Any of its content. A. I don't believe I did, no. 

Q. Now, Mr. Wright, Zenith, if Phonevision is successful, 
will get income from both TECO and RKO General, isn't that correct? 
A. EH itis successful, yes. 

Q. The reason I put it that way, sir, is that the contracts 
speak for themselves how the amount is figured. But I just wanted to 
establish the fact that Zenith has to gain from moneys which both TECO 
and RKO will pay to it, if Phonevision is successful. A. That is correct. 

[Tr. 773] 

Q. Will you please turn to Exhibit 7, page 13 -- that is 
Application Exhibit No. 7. There is there set forth ~~ by the way, in 
the second sentence, that word “filled” should be "billed" -- I assume 
that is a typo. The first line on page 13. Is that word supposed to be 
billed instead of filled? Do you see it, sir? A. No, I don't see it. 

Q. My copy reads "for the terms of this agreement, the 
initial price to be filled to’ A. This copy reads billed. 

Q. It should be billed, Iassume. This paragraph sets forth 
what is described as the initial price, is that correct? A. That is 
correct. 


Q. Paragraph "E" sets forth a percentage of 12-1/2 percent 
in addition to that which is set forth above, and is supposed to cover a 
portion of other direct and/or indirect costs and expenses. Could you 
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please tell us what those other direct and/or indirect costs and expenses 
may be? A. Oh, they would be virtually every item of cost that the 
manufacturing corporation has, except for the three things specified. 
That would include heat, light -- 

Q. Officers’ salaries? A. The maintenance of the plant, 

the material handling, 

[ Tr. 774] 
the shipping and receiving, the purchasing, the engineering, the model 
shop, the toolroom, the general overhead, clerical, billing, accounting. 

Q. And officers' salaries? A. Yes. 

Q. Now, over and above the initial price, RKO has an obliga- 
tion, under certain conditions, to pay what is defined as the regular price, 
is that not correct? A. That is what is set forth here, yes, sir. 

Q. And the regular price is defined on page Sa 
is that correct, sir? A. Yes. 


Q. Am I correct that the initial price is 80 percent of the 
regular price? A. Excuse me. I want to read this again, before I 
answer your question. 


Q. Of course, sir. 
* + *x 


[ Tr. 775] 
BY MR, COHN: 
Q. Let me ask you this, Mr. Wright. Does Zenith make a 
profit from its decoders if the regular price is changed? 
[ Tr. 776] 
A. I would assume that we would, based on this formula. 
Q. And would that profit not be 25 percent? A. The profit 
is as stated here. 
Q. The question is this, sir. If the regular price is charged 
and paid for by RKO General, is it not a fact that the amount of profit 
that Zenith would make would be 25 percent? 


['Tr. 776] 
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MR, STEPHENS: I object, Mr. Chairman, for the same 
reasons I expressed at some length with respect to one or two questions 
earlier. This, if my understanding is correct, is ascertainable from the 
very face of the documents of record. 

THE CHAIRMAN: Well, this particular paragraph says 
specifically “and profit". 

MR. COHN: I wonder what the profit is going to be, sir. 

MR, PIERSON: I states it. 

MR. COHN: How much will the profit be? 

THE WITNESS: It is as stated in this paragraph, Mr. Cohn. 
I can add nothing more to it. 

THE CHAIRMAN: Well, the objection is sustained that 
counsel made to the question that was revealed by the answer contained 
on page 15. That is the extent to which it was sustained. 

[ Tr. 777] 
BY MR. COHN: 

Q. Did you negotiate this contract, Mr. Wright? A. I partici- 
pated in the negotiation of it. 

Q. Will you please turn to page 16? It provides that in com- 
puting the net profits, as previously defined for RKO, there should be a 
depreciation on the decoders and associated apparatus on a five year 
straight line basis. Why did you use five years? A. Well, this particular 
language was used in arriving at a satisfactory formula to be used in 
connection with the price determination. It was an arbitrary figure to 
reach 2 certain result. 

Q. It had nothing at all to do with the three year trial test? 
A. Nothing whatever to do. It was a method of arriving at a convenient 
figure to reach this formula. 

Q. Turning to page 15-- A. What page? 

Q. Page 15 of this exhibit -- lines 3 and 4 from the bottom 
of the page -- is the past research and development costs referred to 
there related only to Phonevision? A. Oh, yes. It would not be all our 
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past research and development in radio, television, hearing aids and 
phonograph. 
(RESPONDENT'S EXHIBIT NO. 12 WAS MARKED FOR 
IDENTIFICATION.) 


* 


[Tr. 789] 

COMMISSIONER CROSS: Now, you have testified that Zenith has 
spent something on the order of $10 million in its research and develop- 
ment and support of Phanevision, and apparently you have done this in 
the hope of ultimately getting your money back and a reasonable profit. 

THE WITNESS: Yes, sir. 

COMMISSIONER CROSS: Mr. O'Neill testified that if- we grant 
him authority for three years up here, he is prepared to lose a million 
and some-odd dollars, and you have testified, as I recall, that you don't 
expect to make very much of your $10 million back out of this three 
year trial, if anything. 


[Tr. 790} 

THE WITNESS: I don't think we can make anything. I think it will 
cost us considerable money. 

COMMISSIONER CROSS: Now, on the basis that you must account 
to your Board of Directors, I presume, for spending money in this mag- 
nitude, what do you ultimately hope, if all this goes according to the way 
you might dream -- what kind of a market are you shooting for, in the 
magnitude of money? 

THE WITNESS: Commissioner, I don't know how to answer that. 
We believe that this is the kind of a service that if it is given an adequate 
opportunity, will receive very favorable public acceptance. In other 
words, it would be the kind of a service that the public itself will want as 
2 supplement to existing broadcasting. 
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On that basis, it will work out to be a business that can be done 
economically and at a profit for those who are engaged in it. And we 
hope that if this isi fully demonstrated on the facts, and with the full op- 
portunity for the Commission and the whole American public to have all 
the facts, that then it will be possible for a decision to be made as to 
whether it is in the public interest for it to be adopted on a national 
basis. 

COMMISSIONER CROSS: Well, you don't expect this Commission 
to believe, do you, Mr. Wright, that after spending $10 million on this, 
and we have a2 trial, and the trial doesn't 


[Tr. 791] 
show all that you had hoped for, that you are not going to be right in 
there pitching to keep the trial going the best you can? Isn't that true? 
THE WITNESS: Commissioner, it seems to me that we are going 
to find out, Mr. O’Neill’s company and Zenith and TACO and yourselves, 
within a fairly short period of time whether this is something that the 
public really wants and likes and is willing to patronize. And unless 
we find that it is, I am certain that neither Mr. O'Neill nor Zenith will 
‘want to go any farther in it. 
COMMISSIONER CROSS: You just pocket your $10 million loss, 
and charge it off to experience, and try to make it up somewhere else? 
THE WITNESS: I would say we had made a mistake. 
COMMISSIONER CROSS: Thank you, sir. No further questions. 
COMMISSIONER BARTLEY: Mr. Wright, does the extent to which 
Zenith intends to assist go so far as to include direct financial payment 
to any product source? 
THE WITNESS: Zenith has absolutely no plans to subsidize any 


product source, no, sir. 
x x 


27 pp, B09] 
: [Pr.-8at}. ‘ 
PIETER VAN BEEK 
was called as a witness and having been figet. duly. sworn, testified as 
follows: 


[Tr. 808] -. 
DIRECT EXAMINATION 
BY MR. PIERSON: 

Q. Mr. Chairman, I was oniginnes eiuested to have Mr. Van 
Beek available for questions both by Commission counsel and respondents 
counsel put to him. In the meantime it developed in the record there were 
a few questions I would like to put so my purpose is to elicit certain in- 
formation from him on a short direct’ examination, and then turn him over 
to other counsel for the points that they desire to query him on. 

Will you state your full name-for the-record and ase spell it? 
A. My name is Pieter Van Beek. 8 

Q. What is your connection with TECO?. A. Iam the President 
of the Company. 

Q. Are you on the Board of Directors? A. I am not. 

Q. Are you a stockholder? A: Iam. 

Q. How much stock do you own? A.. 100 shares. 

MR. COHN: I'm sorry I didn't hear it. 

THE WITNESS: 100 shares. 

BY MR. PIERSON: mes ; 
Q. That is approximately what percentage of the 


[ Tr. 809] 
stock? A. That should be one-tenth of one percent, Mr. Pierson. 
Q. Are you also in the employ of Zenith at the present time? 
A. Tam. 
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[Tr. 811] 


& * x 


BY MR. PIERSON: 
Q. Are you acquainted, Mr. van Beek, with the conditions and 
requirements of the third report? A. Yes, Iam. 
Q. Tothe extent that Teco is affected by those conditions and re- 
quirements does it accept the conditions and requirements? 


[Tr. 812] 
A. It does. 
Q. Will it fully comply with it? A. It will. 
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[Tr. 813] 
BY MR. PIERSON: 

Q. Will you turn to Application Exhibit No. 7, Mr. Van n Beek, page 
58 and refer to sub-paragraph (f) on that page which says "Teco shall at 
all times cooperate with and use its best efforts to aid and assist fran- 
chise holder and stations in acquiring subscription of programs for 
broadcast in the area served hereunder by stations." 

You are acquainted with this provision of the contract? A. lam. 

Q. What activities had Teco undertaken in connection with this 
obligation to the franchise holder? A. Well; we or rather L personally, 
I have called on various potential suppliers of subscription television 
programming, and I believe that a resume.of those calls is shown in 
Exhibit 10, is that not true? 

Q. Applicant's hearing exhibit 10. A. That's right, sir. 

Q. In connection with these calls, were you attempting to acquire 
products in the name of TECO? A. No, I would not say that. 

Q. What was the purpose of them with reference to subparagraph 
(f)? A. Well, maybe I misunderstood your question, Mr. Pierson, but I 
have called on these people obviously in 


[Tr. 814] 
connection with the provision that you are referring to? In other words, 
it was in an effort to carry out the obligation that TECO had ee 


that is right. 
Q. Some of the calls anteceded this contract, had they not? 
A. I beg your pardon? 
Q. Some of these calls occurred before this contract? A. That 


is correct. So -- 
* * * eB x 


[ Tr. 815] 

Q. Do you have any arrangement with RKO or with Hartford Phone- 
vision that they will accept any program product with respect to which you 
acquire rights? A. None whatsoever. 

Q. Do you have any understanding that 1s not reduced to writing that 
they will? A. No, sir, I have not. 

Q. Did they ask you to set up a company and get into the business of 
acquiring program rights? A. No, sir, they as not. 

* * 


Sa 819] 
BY MR. PIERSON: 
Q. What equipment is to be furnished, Mr. Van Beek? To the 
applicant by TECO, and you may wish to refer to page 51 of Exhibit No. 7. 


s 
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A. Of the equipment to be furnished by TECO to the 

[ Tr. 820] 
applicant untii the franchise in this case, is mostly apparatus which is to 
be used in connection with the encoding of audio and video signals. 

Q. What is the estimated value of the equipment to be furnished 
within a range, if you may wish to? A. Well, the range would be approxi- 
mately from 50,000 to 100,000 dollars. 

MR. COHN: What was the maximum ? 

THE WITNESS: $100,000. 

BY MR. PIERSON: 

Q. And this is furnished without charge to the applicant as an 
obligation of TECO under the contract? A. That is correct. 

MR. PIERSON: That is all I have for this witness, Mr. Chairman. 

THE CHAIRMAN: Mr. Stephens, you may inquire. 

CROSS EXAMINATION 
* * % 
[ Tr. 822] 
BY MR. STEPHENS: 

Q. Mr. Van Beek, I have not questioned the accuracy of test- 
imony the Commission has heard before to the effect that Zenith has not 
acquired rights in any programs, and up to now has not sought itself to 
acquire such rights, and in addition, if I recall Mr. Wright's testimony to 
the effect that Zenith did not propose to seek to obtain those rights in the 
future. 

However, would you say that it was recognized by Zenith 
throughout the course of your contact in Phonevision work that one of the 
key, central, basic and vital necessities for a successful Phonevision system 
was that there should become available suitable programming? A. That, 
I agree with. 

Q And is it not a fact that although Zenith did not proceed to 
the point of negotiating specifically for the acquisition of rights at a 
particular time, that it did, in fact, interest itself actively and continuously 
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in canvassing potential sources of subscription programming? A. I 
think that is correct. 
Q. Did that include producers of feature films? 
[ Tr. 823] 


A. That's right, sir. 

Q. Did it include persons holding rights to sporting events, 
the televising of sporting events? A. Well, I do not recall whether 
Zenith really canvassed that field. 

Q. Do you recall any contacts between anyone on Zenith's 
behalf during this period, and any of the ball clubs or anyone holding 
rights to televising of Championship Boxing matches or any other sports? 
A. Mr. Stephens, all that I recall is that Zenith has in the past contacted 
various sporting organizations, but it was not so much in an effort to 
acquire these sports programs as to familiarize and educate these people 
on the subject of subscription television. 

Q. Well, I repeat, I accept the total good faith of the testimony 
that it was not negotiation to acquire specific rights, but would it be fair 
to characterize those activities as contacts seeking to elicit the interest 
and at least eventual cooperation of these persons controlling program 
sources in making their product available for phonevision operations at 
some later suitable time? A. Well, let me put it this way, Mr. Stephens. 
I would say that these contacts that were held, of course, had as their 
objective the future cooperation on the part of these people. | 

[ Tr. 824] 

Q. Thank you. 

Now, did any of those contacts or were any of those contacts 
made with, persons in a position to help eventually to get legitimate stage 
plays on subscription television? A. Yes, sir, we had some contacts in 
that area. 

Q. How about opera? A. Also in the operatic field, yes. 

Q. Ballet? A. I beg your pardon? 


[ Tr. 824] as 


Q. Ballet? A. I would expect so. I am not quite certain on this 
particular category but I would expect we probably did. 

MR. COHN: Mr. Stephens, what was the one before opera that you 
asked the witness ? 

MR. STEPHENS: Legitimate theatre. 

MR. COHN: I see. 

BY MR. STEPHENS: 

Q. Sources of educational programs for subscription television? 
A. Yes, we did contact them. 

Q. Any other important categories? On which negotiations were 
held with people in a position to discuss the future availabilities. A. No, 
I believe you covered it substantially. 


x x * 


[Tr. 836] 
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Q. You are planning toward that end? A. My planning is directed 
to placing Teco in a position where it can go to RKO, to the applicant, 
and offer programming and take my chances on that because I have no 
assurance whatsoever, as I have told you before, that Mr. O'Neill is going 
to take even one program, but I am willing 


[Tr. 837] 

to take this risk. 

Q. Do you have serious doubts about -- let me put it this way: 
Are you aware of the policies Mr. O’Neill has enunciated as to the kind 
of programming he thinks would be suitable? A. I know of his policies. 

Q. Would it be your intention in procuring programming or helping 
to procure it to observe the criteria he has told the Commission he would 
follow in actually programming the station, that is to say would you be 
interested for Teco in obtaining rights to programs of a kind which it 
would be clear fell outside of RKO’s criteria. A. Well, it would not make 
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any sense, I, in general, agree with the criteria that I have heard Mr. 
O'Neill describe. But that still is no assurance to me that he is going 
to take even one program -- 


Q. Would you -- A. -- of those that I may offer to him. 
* * *x * * 


[Tr. 839] 
Q. You are an employee of Zenith actually, are you not? A. That 
is right. 
Q. From which source does the major portion of your 


[Tr. 840] 
income come? A. From Zenith. 
Q. Well, as a matter of fact, when you act for TECO because of 
your capacity as an employee of Zenith, Zenith to that extent immediately 


is aware of anything which TECO is doing in this field, ap tenctd A. In 
general, that is correct. 

Q. Are your services to Zenith as an employee of Zenith, devoted 
primarily or almost exclusively to Phonevision matters? A. At the 
present time, you could say that primarily they are devoted to subscription 
television. 

Q. Well, wouldn't this mean that there would be almost instantaneous 
awareness on the part of Zenith of any significant plans or activities that 
you engaged in for TECO? A. I agree with you there is a considerable 
rapport between Zenith and TECO but I didn't want to admit, because it 
just was not true in this case. 
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Q. Now to interrupt you and make clear, I am not trying to 
lay the basis for developing a highly technical position here. Tam simply 
inquiring from you as to whether in the homely sense of the word there 
isn't a great deal of close privity and almost day to day living together 
between TECO and Zenith on all these matters relating to 

[ Tr. 841] 

TECO's activities? A. That is correct. 
x x * 

[ Tr. 868] 

Qe Without giving us the precise amount of your salary, 
Mr. Van Beek, which I do not want, will you please tell me what percentage 
of your total salary from TECO and Zenith you get from Zenith? 
A. Well — 

Q. Approximately, sir. 

MR. PIERSON: The witness should be permitted to work it 


MR. COHN: HE he wants to, fine. 
THE WITNESS: Roughly, Mr. Cohn, it should be about 60 per 


BY MR. COHN: 
Q. Thank you, sir. A. 60 per cent of my -- 
Q. Total salary. A. -~ total salary, Zenith. 
* * * * * 
[ Tr. 870] 
Q. Will you please turn to Applicant's Exhibit No. 10 which 
is the list of the contacts, and I direct your attention to the July 7, 1960, 
contact by you at Columbia. Who was it you contacted there? A. You said 
July 7? 
Q. Yes, sir. A. That was Mr. Montague. 
Q. And referring back to the period of April 20 to April 29, 
will you tell us the persons at Columbia, United Artists, Warner Brothers 
and MGM that you contacted? A. At Columbia it was again Mr. Montague. 


[ Tr. 872] 


305 


Q. United? A. At United Artists it was Mr. Robert Benjamin. 
Q. Warner? A. At Warner Brothers it was Mr. Kalmenson. 
And at MGM I am quite certain that it was Mr. O'Brien, although there 
were 3 
[Tr. 871] 
other people present at that meeting but I do not recall their names. 
Q. And the last meeting of approximately three weeks ago 
on October 5 was at Columbia? A. That is right. | 
Q. And who was that, sir? A. That was again Mr. Montague. 
Q. Did you set up the dates for these meetings? A. I did 


Q. I beg your pardon, sir? A. I did. 

Q. In the cases where it is indicated here that you were the 
only one of the Phonevision representatives present, were there any other 
persons from TECO or RKO or Hartford Phonevision or Zenith who 
accompanied you? A. Not where it is indicated that I made the visit. 

Q. You testified that the encoding machine, the encoding 
equipment, was to be supplied by TECO to RKO under your agreement, 
is that correct? A. That is correct. 

Q. From whom will your purchase that? A. We purchase 
this from Zenith Radio Corporation. 

Q. And under your agreement, you are referring to TECO, 
all of the encoding equipment which the licensees of Phonevision will 
have, or rather the Phonevision licensees will have, as long 

[ Tr. 872] 
as you have an agreement with the Phonevision operator, it will be 
Zenith's encoding equipment, is that not correct? A. That is correct. 

Q. And, as a matter of fact, your contract provides that 
the television licensee operating the Phonevision system, if he has a 
contract with you, can use only one kind of encoding equipment, and 
that is Zenith encoding equipment, is that not correct? A. Well, may 
I refer again to the contract? 


[ Tr. 873] 


306 


MR. PIERSON: I object to the question. I think the contract 

speaks for itself. It is in evidence. 
BY MR, COHEN: 

Q. What is your understanding, Mr. Van Beek? A. My under- 
standing is, Mr. Cohn, that we have undertaken to supply the franchiser 
at no cost certain types of equipment which are uniquely associated with 
subscription television with the system developed by Zenith. I also know 
that there is other equipment involved which I would call not unique, such 
as business machines and things like that which TECO does not intend to 
furnish without cost to the franchiser, and the franchiser can purchase 
whatever he wants. 

Q. Have you concluded your reply, sir? A. Yes, sir, I have. 

Q. Is it not a fact that all the physical equipment which you 
are obligated to supply to RKO General you will get from 

[ Tr. 873] 
Zenith? 

MR. PIERSON: For the Hartford test? 

MR. COHN: For the Hartford test? 

THE WITNESS: That is correct. 

BY MR. COHN: 

Q. Is it not also true that under your agreement with RKO 
General you are required to supply RKO General with the encoding equip- 
ment? A. Iam required to supply it. 

* * & 
[ Tr. 880] 
BY MR. COHN: 

Q. Now, do I understand that you have made contacts with 
producers of the legitimate stage, opera, ballet, Mr. Van Beek, for sub- 
scription television in Hartford? A. I have seen some people in that area. 

Q. Whom did you see and when, and when I say "when", I 
don't want the exact date. I want approximately. A. Well, Mr. Cohn, 

I can supply this information but I will have to go over my own records 
at home to reconstruct the people in that area. 
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Q. Was it during the year 1960? A. Some of them were 
during 1960. 

Q. 1959? A. There might have been, yes. 

Q. Prior to 1959? A. Possibly. 

Q. And at this point you can't recall the names of any of 
these persons? A, Well, I can give you a few names of people that I 
recall I have seen in the past few months, but I can't go back too far 
because my memory doesn't go that far right now. 

Q. What names do you recall, and remember what we are 
talking about, those with whom you discussed the questions of making 
product available from the legitimate stage or the opera or the ballet 
over subscription television? | 

[ Tr. 881] 
A. I know that I had discussions with Mr. Max Gordon. 

Q. Spell his last name. A. G-o-r-d-o-n. 

Q. Approximately when? A. That was some time this summer. 

Q. In connection with the legitimate stage? A. That is 
correct, 


Q. All right. Anybody else? A. I can recall having discussed 
the matter with Mr. Shepard Traube. 
Q. In connection with -- A. That is also legitimate theater. 
Q. Were these discussions in New York or Chicago? A. They 
were in New York. 


Q. Both of them? A. Yes, sir. 

Q. Also this summer? A, To the best of my recollection. 

Q. Who else, sir? A. I believe I also saw Mr. William 
Hammerstein. 

Q. Mr. who? A. Mr. William Hammerstein. 

Q. You say you believe. You mean you don't recall whether 
you did or not? A. Well, I seem to recall that I did, but -- 
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Q. And when would this have been if you did? A. I believe 
it was rather early this year. That is why I can't -- 

Q. Isee. Approximately 10 months ago, is that right? 
Eight months ago? A. It might have been. 

Q. Isee. And he is associated with what, the legitimate 
stage? A. That is correct. 

Q. Anybody else? A. Ido not recall any other names right 
now. I want to point one thing out before I forget this, or rather ask you 
a question, if I may. 

Q. Edon't think that is proper. A. Well, let me put it this 
way. I don't want this record to show, Mr. Cohn, that I went to these 
people, the ones that I have just mentioned, and that I approached them 
and asked them specifically whether they were in a position to make any 
given legitimate theater product available to me and what the terms were. 

Q. I see, sir. What do you want the record to show in so 
far as your contracts with these three people are concerned? A. That 
I explored with them the possibility of legitimate theater productions 
being made available. 

Q. And you just had general conversations about the subject? 

[ Tr. 883] 
A. That is correct. 

Q. Without them indicating, shall I say, either an affirma- 
tive or a negative attitude? A. You mean I indicate -- 

Q. No. Iam trying to get from you whether they indicated 
any particular attitude or whether they were just simply happy to meet 
a charming gentleman and discuss this subject with him. A. No. I 
would say they were extremely interested in subscription television. 

Q. Asa general subject, is that right? A. Both as a general 
subject and in respect to the possibility of their personal participation in it. 

Q. How long did your meeting with Mr. Hammerstein last? 
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A. Ilmow I have seen him at least twice. It may have been three times. 

Q. And Mr. Traube? A. Oh, three or four times. 

Q. And the same with Mr. Gordon? A. Let me try to remember 
this. I think there were two meetings with Mr. Gordon. 

Q. Each of these meetings lasted what, a half hour, 45 minutes, 
an hour? A. Are you talking about all these meetings? 

Q. Yes, sir. ‘Any general average. A. I can't tell you the 
average. 

* 
[ Tr. 884] 

Q. Now, in reply to one of the questions which Mr. Stephens 
asked you, I was a little confused as to exactly what you had said. And I 
want to use this as an illustration. 

If TECO purchased a production and its cost TECO "X" amount 
of money -- A. Right. 

Q. -- let us assume "X" is $100,000 -- I am just taking ar- 
bitrary figures -- and now it sells it to RKO General, it is the kind of product 
which Mr. O'Neill wants, he is very enthusiastic about it, he likes it, you 
would want to sell it i 

[Tr. 885] 
to RKO General for more than $100,000, is that not correct? A. I didn't 
hear it. | 

Q. You would want to sell it to RKO General for more than 
$100,000, is that not correct? A. Asa basic objective, that is what I 
would like to do. 

Q. I just want to be sure. So you say your cost is $100,000 
and you sell it to Mr. O'Neill for more than $100,000, right? A. Correct. 

Q. Now, in addition to making that profit, you will also make 
a profit, will you not, from the profits made by RKO General? 

MR. PIERSON: In subscription television. 

MR, COHN: In subscription television. 

THE WITNESS: That is correct. 
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BY MR. COHN: 

Q. Consequently, is it not true that TECO will make two profits, 
one in the sale of the product to the television licensee itself, and subsequently 
a share of the profits which the television licensee makes? A. This would 
be correct, Mr. Cohn, if we assumed that we are supplying product to 
Mr. O'Neill. 

Q. Iam assuming that for this question. A. That is right. 

Q. Thank you, sir. 

x * * 
[ Tr. 910] 

MR. PIERSON: I think the witness may be qualified, Mr. Chairman, 
but the consideration running to TECO from Zenith perhaps -- 

THE CHAIRMAN: No, the other way around -~ yes, that is right. 

MR. COHN: From Zenith to TECO. 

MR. PIERSON: TECO pays Zenith 33 and a third per cent of 
profits or an alternate amount on gross. 

THE CHAIRMAN: What does TECO get for that? 

MR. PIERSON: The consideration running in the reverse 
direction from Zenith to TECO is stated in the contract and is basically 
licensing TECO to use the patents and the systems perfected by Zenith so 
in effect it is a royalty. 

THE CHAIRMAN: Nothing else but the licensing. 

MR. PIERSON: I believe there are obligations there. 

THE CHAIRMAN: If they are in there ~- 

MR. PIERSON: They have to keep them up to date on certain 
new developments. ; 

THE CHAIRMAN: It slipped my mind for the moment but it 
is in the contract. 

MR, PIERSON: The substance of it however is a royalty. 

MR. COHN: There are other considerations too but it is all 
in the contract. 
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